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LEGACIES 
FOR ENDOWMENT 


Y panmey making or revising their Wills 

may like to consider benefiting some 

selected aspect of Church Army Social or 

Evangelistic work by the endowment of a 

particular activity—thus ensuring effective 

continuance down the years. 

Gifts—by legacy or otherwise—will be 

valued for investment which would produce 

an income in support of a specific object, 

of which the following are suggestions :— 

1. Training of future Church Army 
Officers and Sisters. 

2. Support of Church Army Officers and 
Sisters in poorest parishes. 

3. Distressed Gentlewomen’s Work. 

4. Clergy Rest Houses. 

Preliminary ay ~ will be gladly answered 

y the 


Financial Organising Secretary 
THE CHURCH ARMY 
55, Bryanston Street, London, W.! 





A 
,' nooneles tion 


to ()} lerey 


In recommending a bequest or donation 
to the RSPCA you may confidently 
assure your client that every penny 
given will be put to work in a 
noble cause. Please write for the free 
booklet “‘ Kindness or Cruelty ” to the 
Secretary, RSPCA, 105 Jermyn Street, 
London, S.W.1. 


REMEMBER THE 


RSPCA 


education authority 











Miss Agnes Weston’s 


ROYAL 
SAILORS’ 


RESTS 


Portsmouth (1881) Devonport (1876) Gosport (1942) 
Trustee-in-Charge, Mrs. BERNARD CURREY, M.B.E. 


AIMS—The spiritual, moral and 
physical well-being of the men of 
the Royal Navy, their wives and 
families. 

NEEDS.—Funds for carrying 
on Welfare Mission Work, and 
for General Maintenance. 

NOT SUBJECT TO NATIONALISATION 


Legacies are a most welcome heip 


Gifts to “ The Treasurer,”’ “ J.P.,"" Royal Sailors’ Rests 
Head Office ; 31, Western Parade, Portsmouth. 
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WANTED 





Cox's Criminal Cases (all or 
Box C.11, Office of this 


WANTED 
any). State price. 
newspaper 


INQUIRIES 


YORKSHIRE DETECTIVE BUREAU 
T. E. Hoyland. Ex-Detective Sergeant. 
Member of the B.D.A., F.B.D., Associated 
American Detective Agencies, and the World 
Secret Service Association. Confidential 
enquiries ; Divorce, etc. ; Over 600 agents in 
all parts of the World. Over twenty-five years 
C.1.D. and Private Detective Experience at 
your service. 1, Mayo Road, Bradford. 
Tel. : 26823 day or night. Established 1945. 


PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel.: Boldon 7301. Available day and night. 


County OF SOMERSET 


Appointment of Male Probation Officer 


THE Probation Committee for the Somerset 
Combined Area invite applications for the 
appointment of a whole-time male Probation 
Officer. The appointment will be subject to 
the Probation Rules and salary will be paid in 
accordance with these Rules, together with a 
travelling allowance. The salary will be 
subject to superannuation deductions, and the 
selected candidate will be required to pass a 
medical examination. Applicants must 

not less than 23 and not more than 40 years 
of age, unless the applicant is at present serving 
as a full-time Probation Officer. 

Applications, stating age, qualifications and 
experience should be addressed to reach the 
undersigned not later than June 6, 1953. 

Testimonials are not at present required but 
candidates should give the names of three 
referees to whom inquiries can be addressed. 

Canvassing, either directly or indirectly, will 
be a disqualification. 

E. S. RICKARDS, 


Clerk of the Peace. | 
| candidate would be required to take up his 
| duties at an early date. 


County Hall, 
Taunton. 


OTTINGHAMSHIRE MAGISTRATES’ 
COURTS COMMITTEE 


Appointment of Second Assistants to the 
Clerks to the Justices for: 


(a) The Borough of Newark, Petty Sessional 


Division of Newark and Petty Sessional 
Division of Southwell ; and 


(6) The Borough of Mansfield and Petty | 


Sessional Division of Mansfield. 


APPLICATIONS are invited for the above 


full-time appointments. Applicants should 
have a knowledge of the work of a Justices’ 
Clerk's Office and previous Court experience 
will be considered an advantage. The Salary 
in each case will be on Grade III of the A.P.T. 
Division of the National Joint Council Scale, 
namely, £525 « £15 to £570 per annum and the 
commencing salary will be fixed within this 
Grade according to experience. 
ments which are superannuable, will be subject 


to one month’s notice on either side and the | 


successful candidates will be required to pass a 
medical examination. 

Applications, stating age and experience, 
together with copies of two recent testimonials, 
must (according to the position applied for) 
reach (a) The Clerk to the Justices, Town Hall, 
Newark, or (4) The Clerk to the Justices, 
70, Nottingham Road, Mansfield, not later 
than Monday, June 1, 1953. 


K. TWEEDALE MEABY, 
Clerk of the Committee. 


HE ROYAL PHILANTHROPIC 
SOCIETY'S SCHOOL 
Redhill, Surrey 


Welfare Officer 


The Managers invite applications from | 
suitably qualified men for the non-resident post | 


of Welfare Officer. He will be responsible for 
the after-care of boys who have left Approved 
Schools and who live in an area stretching from 
Harrow to Staines, Middlesex. Salary on the 
scale of £415-£675 per annum, according to age 
and qualifications. The successful applicant 


| will be expected to reside within his area. 


Application forms with full particulars of 
qualifications required may be obtained 
from the Warden, on receipt of a stamped 
foolscap envelope and should be returned to 
him before June 22, 1953. The successful 


The appoint- | 
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NOTES of the WEEK 


Cruelty to Children 

An important pamphlet on this subject has been published by 
the Association of Children’s Officers. It was prepared at the 
request of a Joint Committee of the British Medical Association 
and the Magistrates’ Association. Children’s officers are in 
touch with many bodies, official and unofficial, and can pool 
their own considerable experience of work among children with 
that of others, and their report deserves to be widely read 
and considered. It is rightly pointed out that the task is one 
for all thoughtful and well-disposed people and not only one for 
magistrates, doctors, lawyers and social workers. “* Cruelty to 
children is one symptom of the breakdown of family life and the 
failure to accept spiritual concepts about the unity and per- 
manence of marriage and the parental duty of trusteeship, 
rather than ownership of children. ... Indeed, modern 
preoccupation with the care of a child’s body, to the exclusion of 
his soul can, on occasion, cause more suffering than it relieves.” 


Often the result of proceedings against parents, or even of the 
efforts of social workers without court proceedings, is to remove 


the child from his parents. This appears on the face of it the 
best course to take, but it is here suggested that this separation 
may cause prolonged and serious hardship, because life in 
institutions or in a succession of foster homes, may cripple the 
child’s moral and emotional development. What a child 
needs is stable family life, and that is why so much more can be 
effected if the parents can be brought to a sense of their duty and 
the home improved, without prolonged separation of parent and 
child. 

We agree with the writers of the report that physical ill- 
treatment is comparatively rare and that the law provides 
adequate penalties, provided the most serious offenders are 
remitted to higher courts for sentence. It is neglect that accounts 
for most prosecutions, and in the majority of cases parents are 
of low mentality or unstable personality. There is the significant 
statement that many of these parents have themselves lacked 
the advantage of a normal childhood with both parents living 
happily together. Bad housing is another cause for the neglect 
of some children by mothers who cannot cope with their difficul- 
ties adequately. 


Remedies 

The report suggests some ways of dealing with the problem. 
“* The remedy lies in better houses, more social workers and, in 
exceptional cases, intensive social work such as that performed by 
the Family Service Units. It is rarely a remedy to take children 
away because they are neglectedathome.... A tithe of the money 
spent on maintaining neglected children in institutions apart 
from their parents could provide, throughout the Kingdom, a 
first-class family service which would considerably reduce the 


incidence of neglect.” 


The Children and Young Persons (Amendment) Act, 1952, 
has enlarged the scope of ss. 61 and 62 of the Act of 1933, and 
neglected children can be brought before the juvenile court even 
though parents are not liable to prosecution for such neglect. 
The report recognizes the value of this, but adds: ‘On the 
other hand we do not want to see an increase in the number of 
cases where culpable parents go scot free (and perhaps remain ina 
council house allocated to them for their whole family), while the 
children are carried off to costly institutions, where they are 
maintained at the expense of the whole citizen body, including 
those good citizens who are struggling to keep themselves and 
their families in inadequate houses on a small wage. Such a 
spectacle strikes at the roots of public morality. Persons 
responsible for bringing children, instead of guilty parents, 
before the court, may make the excuse that there is insufficient 
evidence to get a conviction against the parent first ; but the 
standard of proof required to deprive a child of his home should 
be no lower than that required to convict the parent. When 
children are brought to court under this section the bench 
might see fit to inquire why no proceedings have been taken 
against the parent.” 

The report suggests that the courts might more often deal with 
a first conviction by probation coupled with a severe warning, 
while allowing the children to remain with their parents. ‘* The 
present practice of almost automatically committing children 
to the care of the local authority, whenever an offence has been 
proved is to be deprecated.”” Add to this the enormous cost to 
the community when a whole family of children is taken over at 
the public expense and the parents called upon to pay very little, 
and the whole matter assumes the importance of a major social 
problem. 

In conclusion, the following suggestion seems practical 
enough : 

“The machinery for combating neglect is not yet complete 
but it is fairly easy to see where development is needed. It lies 
in strengthening the social agencies designed to help the family 
in its own home. It may be that we can learn from the Dutch 
and Belgian projects, providing special council houses where 
neglected families can live under supervision. Some residential 
nurseries might be converted to hostels where unmarried mothers 
could live and look after their babies themselves.” 


Probationer Committing Further Offence 


The Criminal Justice Act, 1948, in ss. 6 and 8 has laid down a 
procedure for dealing with persons who fail to comply with the 
requirements of a probation order, or who, during a period of 
probation or conditional discharge, are guilty of a further offence. 
In the former case, the probationer is liable to be sentenced for 
his original offence or to be fined without prejudice to the 
continuance of the order. In the latter case, s. 8 provides for 
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sentence being passed, subject to the conditions laid down in the 
section, for the original offence as well as for the subsequent 
offence. It was thought by many people that one result would 
be that courts would cease to “ take into consideration ™ the 
fact of the existence of a probation order and would instead deal 
with the original offence as provided in the statute. It was often 
far from clear what this “* taking into consideration ™ involved : 
was the court simply treating the new offence as one which had 
been committed by a person who had had leniency extended 
towards him already and who could not now be suitable for 
probation, or was the court adding something to the punishment 
appropriate to the new offence by way of a sentence for the 
original offence ? 

The Court of Criminal Appeal, in R. v. Webb (The Times, 
April 28) has now delivered a pronouncement on the subject. 
In dealing with the appellant, the chairman of quarter sessions 
had said that in passing sentence on charges of housebreaking 
and larceny he had taken into consideration a breach of a 
probation order. The Lord Chief Justice said that the practice 
of taking outstanding charges into consideration was based on 
convention and not upon statute law, and the sentence passed 
by a court which was taking into consideration other outstanding 
charges was in law a sentence passed in respect of the offence 
with which the court was actually dealing. 

It was therefore undesirable, and indeed wrong, merely to take 
breaches of such orders into consideration. Separate sentences 
should be passed in respect of them, so that the original orders 
might rank as convictions—as they would by virtue of s. 12 of 
the Criminal Justice Act, 1948. There might be cases in which a 
court would think fit to make the sentences for the original and 
subsequent offences concurrent, but it would seem desirable that 
that power should be used only exceptionally ; it was most 


important that offenders should be made to realize that dis- 
charge, whether on probation or conditionally, was not a mere 
formality, and that a subsequent offence committed during the 
operative period of the order would involve punishment for the 
crime for which they were originally given the benefit of this 
lenient treatment. 


Section 8 makes convenient provision for the court which is 
dealing with the further offence either to pass sentence for the 
original offence, or for a magistrates’ court to commit the 
offender to the court of assize or quarter sessions by which he was 
placed on probation or conditionally discharged, as the case 
may be. There is, however, no provision in the section 
authorizing a court of assize or of quarter sessions, when sen- 
tencing a person who has been previously placed on probation or 
conditionally discharged by another court of assize or quarter 
sessions, to sentence him for the original offence. 


Prison Labour 

If the old adage about Satan finding mischief for idle hands to 
do be true of ordinary people, how much more is it true of men 
and women in prison, where conditions of life are not natural 
and occupation of spare time is often difficult. Long before 
hard labour was abolished by statute, it was the fact that very 
little really hard work was done in most prisons, and there was 
much waste of time and energy. It is generally agreed that it is 
far better for the prisoners themselves that they should be fully 
employed in useful work than that they should be idling about 
listlessly or working half-heartedly, but it is unfortunately true 
that prisoners are frequently under-employed. 

At the conference of the Prison Officers’ Association, where 
many disquieting statements were uttered, the chairman, Mr 
G. E. Lawrie, said that in some prisons the prisoners’ working 
day was sometimes no more than three or four hours. This 
must be demoralizing to the prisoners as well as a great waste of 
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manpower, but the reasons are not far to seek. The Prison 
Commissioners are as anxious as anyone that conditions should 
be improved, but shortage of staff and buildings hampers their 
efforts. It is impossible to run industries without adequate 
staff on both the executive and the instructing sides, and 
apparently the shortage of officers is acute. Until this can be 
remedied there cannot be much progress. If only prisoners 
could be employed on work that called for energy and application 
and which they could see was really worth doing, the atmosphere 
of a prison and the outlook of the prisoners would undergo a 
marked improvement. If, further, difficulties in the way of 
payment for work could be overcome, prisons would become 
places in which habits of industry would be acquired, and there 
would no doubt be less contamination and less planning of future 
crimes. 

As Mr. Lawrie said, prisoners were committed to the care of 
prison officials not merely to segregate them from law-abiding 
citizens but to ensure that they were usefully employed while 
they were in prison, and, where appropriate, were trained for a 
more useful life. 


Sheffield Probation Report 


Probation officers are today recognized as social workers who 
are something besides officers of the court, and there is an 
increasing tendency for people to seek the advice and help of 
probation officers without going to the court. In her report for 
the year 1952, Miss K. E. Fowler, principal probation officer 
for the City of Sheffield, says: ‘“* Although only thirty-five 
children or young persons, in need of care or protection, etc., 
were placed under supervision by the court under the Children 
and Young Persons Act, 1933, ninety-nine parents voluntarily 
sought the help and advice of the probation officer in respect of 
wayward and difficult children, and some 188 persons asked for 
advice in respect of matrimonial difficulties. It is gratifying to 
feel that the probation officers are not recognized merely by the 
carrying out of their statutory duties.” 

We agree, subject always to its being made clear to applicants 
that they have the right to seek advice or apply for process from 
the magistrates, and we have every reason to believe that 
probation officers are careful in this respect. On the subject of 
girls sent to hostels, a matter to which attention has been called 
elsewhere, the report points to the need for careful choice of 
girls who are suitable for homes or hostels, since one unruly girl 
can create much trouble and indiscipline, especially in hostels 
from which girls go out to work and in which there is a good deal 
of freedom. It is suggested that a short period in a home can 
be a useful preliminary to residence in a hostel. 

Opinions differ as to the desirability of interviews by case 
committees with probationers who have completed their period 
satisfactorily. Some people take the view that it is an encourage- 
ment to a probationer to be given a word or two of 
commendation and to be assured that there is no longer any 
need for him to dwell on what has happened or to keep in touch 
with the court, although the probation officer will still be his 
friend if he wishes. Others think that a probationer who has 
come through his probation successfully should be allowed to 
be free from all contact with the court and the justices without 
being asked to attend for any kind of interview with them. 
In Sheffield, it appears, probationers who are not doing very well 
are also among those who aitend before the case committee or a 
few members of it for the purpose of being admonished. This 
may have a good effect, and if so it may obviate the necessity 
for court proceedings, and so long as it is made plain to the 
probationer that he is being invited to an interview and not being 
summoned to a court, the practice does not seem open to 
objection. 
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Public Mortuaries 


Coroners sometimes have to complain at the condition of the 
mortuaries which are used, and it would seem that many of those 
who are responsible for their provision, fail to realize that 
bereaved relatives are called upon to identify bodies on which an 
inquest is to be held, and that it is most distressing for them if the 
bodies are not placed in decent surroundings. Some local 
authorities also seem to have little idea of modern requirements 
for post mortem examinations. Where there is a well equipped 
hospital the position is generally satisfactory, but in many areas 
the only mortuary available is one provided by the local 
authority, and of these there is often a shortage in rural areas. 
The matter has come to the notice of the Ministry of Health 
through requests being made by local authorities for advice on 
the design of mortuaries and applications for loan sanctions 
for building them. We suggest that where the provision is still 
unsatisfactory, the local authority should be urged to obtain the 
advice of the Ministry. 


Welfare Services in Old People’s Homes 


Under the Poor Law system there was usually a ladies’ visiting 
committee which helped considerably in visiting and providing 
amenities for the inmates of the institution. Now that the 
institutions are being replaced in many areas by small old 
people’s homes, there may be a feeling that this outside interest is 
no longer necessary when the local authority provides so much 
for the welfare of the persons in the home. Fortunately, 
however, this view is not general and local old people’s welfare 
committees are interesting themselves in both voluntary homes 
and in local authority homes, but it seems that more might be 
done in this connexion. It is particularly useful if a local 
voluntary organization takes an interest in such a home and helps 
the residents to maintain contact with everyday life by arranging 
entertainments and by ensuring that none of the residents is 
uninvited. Sometimes they are encouraged to visit old people's 
clubs when they may have the opportunity of inviting other 
members cf the club to visit them in the home. The aim must be 
to keep as many old people in their own homes, but those who 
have to enter an old people’s home or institution because they 
cannot look after themselves, can be made much more happy and 
less burdensome to those who look after them if they are not 
left entirely to their own resources however well-meaning the 
authority and the staff may be. 


Legal Aid in Ontario 


There is no legal aid scheme throughout Canada, but a special 
scheme is being operated in Ontario through the initiative of 
the local law association. Each of the forty-two provincial law 
associations has the responsibility of establishing a procedure for 
legal aid in its own area. The form of organization varies widely, 
but each county has a county director working in co-operation 
with the local law association’s committee on legal aid. In some 
places regular “clinics” are held. At these clinics, lawyers 
who have volunteered for this duty screen the applicants and 
decide what steps should be taken. Other lawyers have volun- 
teered for “ panel” duty—that is, for taking specific cases 
referred to them by the clinic. In other places, regular clinics 
have been found to be unnecessary, and applications for assistance 
are made directly to the local director by welfare workers, the 
crown attorney, the police or the courts. In some areas, every 
lawyer has volunteered to participate in the plan when an 
applicant for legal aid has only to go to the nearest lawyer who 
takes care of the preliminary screening and decides what action 
is needed. Each week an average of more than forty people 
visit the regular “ legal aid clinics * conducted in the Toronto 
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City Hall, and during the first year a total of 2,339 needy persons 
applied for help in the city. In 790 applications for aid in civil 
matters, the necessary advice or assistance could be given on 
the spot. In another 393 cases, a volunteer lawyer was assigned 
to act for the applicant ; and in 467 criminal cases, counsel was 
assigned to defend the accused persons. In one of the first 
cases taken up a young man had been in prison for five months 
awaiting trial on theft charges. He was defended under the free 
aid scheme and acquitted. Later, another man was convicted 
for the theft. Assistance is often given in obtaining damages in 
road accident cases. 


Regulations governing the plan provide that any person with 
an annual income of 900 dollars plus 200 dollars for each depen- 
dent is eligible for assistance. A person would also qualify if 
payment for legal service would “ impair his ability to furnish 
himself and his family with the essentials necessary to keep 
them decently fed, clothed, sheltered and living together as a 
family.” Assistance is given in a variety of types of cases but 
some forms of proceedings are definitely excluded, such as 
proceedings for breach of promise of marriage; legal action 
relating to an election ; proceedings in bankruptcy subsequent 
to a receiving order ; criminal cases punishable on summary 
conviction and appeals except where there appears to have been a 
miscarriage of justice. The court costs are paid out of a special 
legal fund set up by the law association. Where a judgment with 
costs is obtained the costs are paid into the legal aid fund, but 
up to the present, costs realized have not met the total disburse- 
ments from the fund. 


Paths Across Railway Lines 

The British Transport Commission are raising objections in 
many cases to the inclusion of paths across railway lines in the 
draft maps which are being compiled under the National Parks 
and Access to the Countryside Act, 1949. They argue that there 
are many border-line cases in which people are injured when 
trespassing on railway property, for which the Commission 
sometimes have to pay damages, because it is contended that 
fences are not secure or that inadequate warning of danger is 
given. The Commission are rightly concerned not only for the 
safety of people who may use such paths but also for the safety 
of trains. The Commons, Open Spaces and Footpaths Preserva- 
tion Society consider, however, that the Commission are ignoring 
the possibility that some paths which were private occupation 
paths when the railways were constructed or have been provided, 
since because of the separation of farm lands, may have become 
public by virtue of their long user, and urge that all objections 
by the Railway Commission should be watched by those who 
are locally interested. 


The American Civil Service 


The current issue of the Three Banks Review contains an 
article on the American Federal civil service which employs more 
than twice as many persons as the British civil service. The 
writer points out that it is incorrect, as is commonly believed, 
that when a new party comes into power there is nothing to 
prevent the dismissal of the staffs of a government department 
from the top to the bottom. In fact a civil servant is almost as 
secure in his employment there as in Great Britain. A large 
number of senior positions, however, become available to a new 
President if he wishes to replace their occupants, and many are 
still political or are filled by the professionally trained, but the 
departments are being encouraged to create in-service training 
and development schemes open to all promising juniors. A new 
president sometimes brings in politicians and business men but 
this usually applies to only a minority of the posts. Over 
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sixty-five per cent. of the senior officials are graduates but 
whereas a large proportion of the British administrative class are 
from Oxford and Cambridge, no American university has a 
monopoly, and Harvard, for instance, only provides about 
ten per cent. The lawyer is very prominent and many are 
employed in non-legal posts. 

The British idea that there should be fixed ages of entry is not 
thought to be necessarily sound and it is argued in some quarters 
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that departments should be free to get the right man for the right 
job, whatever his background, and consider the United States 
Civil Service Commission is too rigid in its ideas on the subject. 
This is partly because the quality of the recruits has not always 
been considered satisfactory particularly when the question of 
promotion to senior posts arises. Recently some appointments 
have been made by examination and interview of persons, 
mainly from the universities, up to an age limit of thirty-five. 


PROFESSIONAL DISCIPLINE AT THE BAR 


By GR4EME FINLAY, M.P., Barrister-at-Law 


In the past few months the bench and bar have received a 
great deal of public attention both in the press and on the 
platform. 

he latest form which this takes is an attack upon the system of 
discipline administered by the Benchers of an Inn of Court. 


The Benchers of an Inn of Court are not, of course, elected on 
a popular basis by the profession as a whole but are elected by 
their own body when a vacancy occurs. This characteristic 
makes them a favourite target for those who think that this 
constitution amounts to a self-perpetuating caste system. 


A glance at the eminent names of the Benchers of an Inn at 
once convinces that these governing bodies are comprised of men 
who have by their endeavours attained great distinction in their 
profession whether as judges or advocates. They are, by 
reason of their experience, well qualified to judge the propriety 
of any matter involving the professional code of the bar. Nor 
are they confined to the protagonist of one kind of political 
view, as we know that practically all the Inns have bencher M.P.s 
from all the main political parties. 

Whilst the Benchers’ decisions on a disciplinary matter are 
not subject to the jurisdiction of the ordinary courts they are 
(although it is not widely appreciated) subject to an appeal to 
the Lord Chancellor and the Judges of the High Court of Justice 
sitting as a domestic tribunal. 


Of all professions the bar should be above reproach for the 
fairness of its system of professional discipline but surely it 
would be difficult to find a better tribunal for this type of issue 
than the Benchers of the barristers’ Inn (all men of wide legal 
experience) subject to an appeal to the highest Judge in the land 


sitting with the other Judges ? 


After all, it is only logical that an erring barrister should 
be disciplined by the Inn of Court which calls him to the bar 
and so enables him to practice as an advocate. 


For hundreds of years the ancient Inns of Court have possessed 
the exclusive right to admit students to their membership and to 
call them to the bar and there is no evidence that these privileges 
have been wrongly used. On the contrary, call to the bar has 
been freely open to all persons of the required educational 
standards and good character, and in recent years the financial 
help given by the State has enabled those without the income to 
pay the necessary fees to achieve their call. In the circumstances 
Mr. Donnelly’s motion to introduce a Bill transferring the 
functions of calling barristers and administering thier professional 
discipline from the Inns to the General Council of the Bar was, 
it seemed to me, badly founded. Moreover, he had not even 
taken the elementary precaution of consulting the profession 
before promoting his motion. 


The Bar Council is, it is true, an elective body deriving its 
authority from the bar acting in general meeting and by virtue 


of that authority representing the bar. It comprises Queen’s 
Counsel and members of the Outer Bar of varying degrees of 
standing including a proportion who have less than ten years’ 
seniority of call. However, it only makes itself responsible for 
questions of etiquette affecting the profession and its constitution 
does not include any Judges although the Attorney-General and 
the Solicitor-General are ex-officio members. 

It may be doubted, however, whether the transfer of these 
functions would make even the smallest difference to the existing 
system of discipline which is well understood and respected by the 
profession as a whole—as was demonstrated by Mr. Paget, Q.C.., 
the Socialist M.P. for Northampton, in the course of the recent 
debate. 

There are, as a matter of fact, a great many Benchers sitting 
on the Bar Council and so whichever way the delinquent 
turned he might find himself confronted by the same Judges ! 
In any event, as Mr. Paget pointed out, election is not the way 
to make judges and elected bodies should not exercise judicial 
power. The proposed Bill had its origin, of course, in the case 
of a barrister of Grays Inn who was suspended by the Masters 
of the Bench of his Inn because of certain remarks uttered by 
him at a public meeting. 

It was widely imputed in the press that the barrister concerned 
had been dealt with in this way because in his speech he had 
criticized the views on corporal punishment expressed by the 
Lord Chief Justice in the House of Lords but as a statement 
subsequently issued by the Benchers made it quite clear this 
criticism was not the basis of any charge. The charge, in fact, 
related to a considered attack by the barrister on the Lord Chief 
Justice in his judicial capacity—a very different matter. Now 
there are some who think that the reasons for taking disciplinary 
action against a barrister should invariably be made public so 
that they can judge whether they wish to trust him with their 
affairs having regard to them. Against this these reasons are not 
generally publicized because it is felt that such a course would 
not be in the best interests of the barrister concerned nor would it 
help the public in most cases. 

In any event those cases mainly relate to purely professional 
issues upon which it is difficult for laymen to express an informed 
judgment. Probably it is best not to publish these reasons unless 
the member of the bar concerned requests that this course be 
taken or unless the Benchers decide that for the protection of the 
public it is desirable that they be made known. 

It is better not to have a hard and fast rule about publication 
but to allow the Benchers a discretion in the matter confident 
that they will use it wisely and in the best interests of the profes- 
sion and the public. 

The quality of English justice is unrivalled and members 
of the bar as a body repose the greatest confidence in the wisdom, 
tact, and integrity of those responsible disciplinary bodies. 
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THE UNANIMOUS VERDICT OF THE JURY 


[CONTRIBUTED] 


The views expressed in the article headed ** A majority verdict 
for Juries,” ante p. 227, although entitled to respect for the 
obviously sincere desire as expressed therein to arrive at a verdict 
which represents the true verdict of each of the individual 
jurors, may, it may be felt, do less than justice to the conscience 
of each of the twelve members of the jury when he or she is called 
upon at the close of the summing-up to return a unanimous 
verdict, that is to say a verdict which has been reached in 
agreement and as a result of consultation with the remaining 
eleven members. The suggestion is put forward in the article 
that a true verdict is more likely to be arrived at if each member 
of the jury were to return his or her own verdict which has been 
reached only as a result of thinking the matter over for himself 
or herself, and not as the result of discussing it with any other 
member, and there is an underlying suggestion contained in the 
concluding paragraph thereof that a member of the jury, although 
of one view as to the ¢rue verdict if left to himself or herself, 
may nevertheless agree to the return of a verdict of quite another 
complexion as the result of a discussion with a more strong 
minded and probably strong spoken member. These suggestions 
would appear to warrant an examination of the individual duty 
of each member of the jury as regards the sanctity and observance 
of the oath which he or she has taken to “ well and truly try... 
and a true verdict give according to the evidence,”’ bearing in 
mind the words of Lord McLaren in the Court of Session in 
Pirrie v. Caledonian Rly. Co. (1890) 17 R. 1157, where he says, at 
p. 1159, “. . . for | hold that a juryman who votes against the 
obligation of his oath votes against his conscience.” 

There have been of late certain cases which touch on the 
question of a juror’s conscience in relation to the opinions of 
other jurors, and these have arisen in connexion with the 
direction which has been given to a jury where there has been a 
disagreement, and a review of the judgments in these cases may 
help to resolve this question. 

The first case concerns a direction which was given in R. v. Klein 
[1932] W.N. 90 by Finlay, J., to a jury inacase where they had 
returned into court to record their inability to agree on a verdict. 


According to an extract from the transcript of the notes of 


the shorthand writer, the direction of the learned Judge isas follows : 
** Now, members of the jury, there are two things that I want to 
say to you. In the first place, I desire to point out to you how 
vitally important it is that you should agree. 1 am not prepared 
yet to release you, because the consequences—the enormous 
expenditure of public money in this case, the consequences 
to the public and to every member of the public—are so grave 
that it is a matter of the most vital importance that you should 
agree, and I must ask you to make another effort to agree. The 
other matter which I should like to say a word on is simply this, 
that with a view to agreement there must inevitably be some give 
and take. I would exhort any member or members of the jury 
who may be disposed to differ from their comrades to consider 
the matter carefully, to weigh what is said to them, to 
remember—if they are a small minority, I do not know—to 
remember that they may be wrong ; and, while I would not for 
one moment suggest to a single member of the jury to be false 
to his oath, I would most strongly urge upon all of you and 
upon each individual among you the extreme importance from 
the point of view of the prisoner and from the point of view of the 
public and from every point of view, of agreeing.” (There was 
an appeal in this case, 23 Cr. App.R. 173, 185, but this did 
not concern this direction.) 

The above direction of Finlay, J., was referred to with approval 
by Lord Hewart, C.J., in the Court of Criminal Appeal in 


R. v. Mills [1939] 2 All E.R. 299; 103 J.P. 171, where an 
appeal was allowed by reason of certain observations which had 
been made by the Recorder of London in a direction to the jury 
where there had been a disagreement. The Recorder, in referring 
to the direction of Finlay, J., says: “Well, I will say this to you, 
because it has been said by a very eminent judge in this building, 
and I will repeat it to you: That it is of the utmost importance 
that a jury should come to a conclusion one way or the other at 
the end of a trial, because it is burdensome upon all concerned, 
including the accused, because it only means this, that, unless 
you do, the matter has got to be tried all over again ; therefore, 
you see the importance and necessity of coming to a conclusion 
one way or the other.”’ Now this very eminent judge said this: 
** That where you have got one or two, a small minority, in the jury 
who are thinking perhaps differently from the others, it is quite 
consistent with their oaths as jurymen that they should, after 
hearing what the others have got to say, come to the conclusion 
that they themselves might be wrong, and it would be consistent 
with the discharge of their duty and with their oaths under those 
circumstances, if they thought they were wrong, to accept the 
view of the majority and come to the conclusion that the majority 
might be right, and in that way you come to a conclusion in 
which you will agree by the exchange of view, and perhaps a man 
in the minority might say : * Well, I may be wrong.’ That is 
quite consistent with the discharge of your duty. Having said 
that to you, I must ask you to reconsider this matter, and go back 
to your room, aad when you come to a conclusion I will come 
back into court and take your decision, so that you may be 
released. I cannot release you until you have come to a con- 
clusion, and therefore I have got to ask you to retire again and 
consider the matter in the light of what I have said to you.” 


In his judgment allowing the appeal, Lord Hewart, C.J., stated 
that nothing could be more to be deplored than the giving of an 
impression to a jury that it might be right for them to appear to 
have arrived at an agreement when in fact they had not, or to 
appear to express a view which they did not honestly and 
individually entertain, and he then went on to say of the above 
direction of the Recorder : * With regard to those observations 


two criticisms are made. [In the first place, it is said that the 
words : ‘I cannot release you until you have come to a con- 
clusion,” amount to putting pressure on the jury to appear to 
have arrived at a conclusion when they had not in fact done so. 
Of course, nothing could possibly have been further from the 
mind of the Recorder than to create any impression such as that. 
It goes without saying that the conclusion that the prisoner was 
not guilty would have been just as much a conclusion as a 
conclusion that he was guilty. More than that a conclusion 
that it was impossible for the jury to agree would have been a 
conclusion. The real difficulty, however, does not arise with 
regard to that matter. The difficulty is what may have been the 
effect on the minds of the jury of the following words : “* Where 
you have got one or two, a small minority, in the jury who are 
thinking perhaps differently from the others, it is quite consistent 
with their oaths as jurymen that they should after hearing what 
the others have got to say, come to the conclusion that they 
themselves might be wrong.” The conclusion required is the 
conclusion that they were wrong. The Recorder went on to say : 
** And it would be consistent with the discharge of their duty and 
with their oaths under those circumstances, if they thought they 
were wrong, to accept the view of the majority.” That would be 
true only if the minority had been honestly and sincerely led to 
come to a view different from the view which they had hitherto 
held. The criticism which has been directed against that 
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passage is that it may conceivably have led the jury or some 
members of the jury to coquette with the notion that, for the 
sake of conformity or convenience, it would be consistent with 
their oaths to make it appear that they accepted a view which in 
fact they did not accept. Such a conclusion as that would be 
utterly subversive. A loose acquiescence by a minority in the 
view of the majoricy for the sake of conformity would not merely 
be most undesirable, but flagrantly wrong. It is fundamental 
that a jury should agree, and by “ agree"’ is meant honestly 
agree, not make a colourable appearance of agreeing. It is 
inconceivable that the Recorder for one moment entertained any 
view different from this view, but the danger is that the use of 
certain of the expressions to which reference has already been 
made, taken in juxtaposition with the Recorder's final words : 
“I cannot release you until you have come to a conclusion,” 
may have conveyed to the minds of the jury that it was necessary 
that they should appear to have arrived at a conclusion, and that 
the minority should, for the sake of the appearance of unanimity, 
profess to be reconciled with a view which they did not in fact 
entertain. It is fundamental that a jury should not be led, from 
a desire to acquiesce, or to avoid eccentricity, or to save time and 
trouble, to represent themselves as holding a view which they 
did not hold. Their verdict must be a true verdict given accord- 
ing to the evidence, not an untrue verdict according to someone’s 
actual or supposed convenience.” 

The Lord Chief Justice then went on to approve the direction 
of Finlay, J., set out above, pointing out that there was in that 
direction the clearest possible distinction from the direction given 
in the case then before the court. He says: “ Here some of the 
expressions used may have conveyed to some members of the 
jury the impression that they might, or even that they must, 
appear to agree when in fact they had not done so. If that 
impression were conveyed. nothing could be more unfortunate. 
Nothing is more primary or fundamental in its character than 
the duty of each juror to form and express his opinion. A loose, 
vague acquiescence would be not only indefensible, but actually 
wrong and a violation of his oath as a juror. No words yet used 
by any judge in any court can fairly be construed as conniving 
at or encouraging any such notion.” 

In the recent appeal in the case of R. v. Walhein (1953) 
36 Cr. App. R. 167 the Court of Criminal Appeal distinguished 
the case of Mills and approved a direction which had been given 
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by the Commissioner at the Central Criminal Court to the jury 
at the trial of the appellant when a disagreement was threatened. 
There after the jury had returned to the court one of their number 
had said ** I cannot in my own mind find him guilty of the charge 
which prosecuting counsel have not proved.” The Commis- 
sioner then said : *“* You are a body of twelve men. Each of you 
has taken an oath to return a true verdict according to the 
evidence, but, of course, you have a duty not only as individuals, 
but collectively. No one must be false to that oath, but in order 
to return a collective verdict, the verdict of you all, there must 
necessarily be argument, and a certain amount of give and take 
and adjustment of views within the scope of the oath you have 
taken, and it makes for great public inconvenience and expense 
if jurors cannot agree owing to the unwillingness of one of their 
number to listen to the arguments of the rest. Having said that, 
I can say no more. If you disagree in your verdict in relation 
to one or other of these men, you must say so.” 

In giving the judgment of the Court dismissing the appeal Lord 
Goddard, C.J., says: “In our opinion that was a perfectly 
satisfactory direction. Jurors often have to be reminded that the 
case may be one in which some of them may start by taking one 
view and then, finding that the others are against them, may talk 
the matter over, subordinate their views to those of the majority 
and concur in the verdict. That is the only way in which jurors 
can arrive at verdicts. We cannot inquire into what goes on in 
the jury room.” He then went on to state that this direction 
was very different from that given in the case of Mills and that 
it approximated to that in the case of Klein, and that, as 
regards the reference in Klein’s case, as in the case then before 
the court, to “* grave inconvenience and expense,”’ this was not 
a threat to the jury, but merely the pointing out to them of the 
desirability of arriving at a verdict if they could, and that, if they 
failed to agree, inconvenience and expense was caused not 
only to the prosecution, but also to the defendant who would 
have to be tried a second time. 

It is hoped that the above judgments on the subject of 
disagreement will help to reaffirm that an individual juror is 
discharging his or her duty as regards his or her oath and 
conscience when assenting to the questions asked of the jury by 
the clerk of the court : “* Are you agreed upon your verdict ?” 
and: “Is that the verdict of you all?” 

M. H. L. 


INTERNATIONAL RELATIONS IN LOCAL GOVERNMENT 


By PATRICK STIRLING, L.C.C. 


In June the International Union of Local Authorities will meet 
in Vienna to hold its Eleventh International Conference, at a 
time when it is more vital than ever to make the best use of every 
available means to establish international goodwill and under- 
standing. The Union originated as far back as 1913 at the first 
* Congress of Towns ” at Ghent, and has slowly grown during 
the forty years of its existence; no fewer than 400 delegates 
representing twenty-eight countries attended the last international 
congress held in 1951 at Brighton. The Union has as its objects 
the study (freed from political controversy) of all questions of 
interest to local authorities and the encouragement of the widest 
possible public participation in local affairs. The activities of 
the Union do not receive much publicity in the daily press, but 
nevertheless it pursues its aims by a number of differing methods 
such as the maintenance of a permanent office and headquarters 
at the Hague, the publication of reports on various local govern- 
ment activities which are circulated to all members in a large 
number of countries, the supply on request of special information 
connected with individual problems, and the organization of 
tours and visits in various countries. 


The governing bodies of the Union are a General Council, an 
Executive Committee and a Secretariat. The General Council 
meets at least once in every three years, but can be summoned in 
the interval if the Executive Committee so decide or if affiliated 
Unions of five countries so request. The Executive Committee 
is elected by the General Council and consists of a minimum of 
seven and a maximum of fifteen members, and functions for 
three years. It meets as often as necessary, if possible every year. 

As regards the British section of the Union, this was founded 
in Brighton in 1925, largely through the initiative of Montagu 
Harris and the late J. H. Rothwell, then Town Clerk of Brighton. 
Its membership is made up of associations of local authorities, 
the local authorities themselves, and various societies and 
associations concerned with local government, including 
N.A.L.G.O., the Institute of Public Administration, the Royal 
Sanitary Institute, the Town Planning Institute, and other 
bodies. 

The General Conference of Unesco in December, 1952, 
granted consultative status to the Union, which will facilitate 
regular co-operation and representation between the two bodies. 
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A number of papers have been prepared for the forthcoming 
conference and among the subjects to be discussed are “ The 
large town and small municipality—their strength and weakness ” 
and ** The importance for the autonomy of local authorities of 
their each having their own field of taxation over and above 
grants from higher authorities.” 


Both subjects should provide ample scope for lively discussion. 
At home the relative strength and weakness of large and small 
towns have frequently been discussed of late, but a solution to 
the problem seems no nearer. In a preparatory paper prepared 
last year it was urged that experience in this country showed that 
the strength of the large town lies in the following factors : 


1. The financial resources are, as a rule, sufficient to enable it 
to undertake major works for the education and welfare of its 
citizens and the rateable value is sufficient to enable it to raise 
substantial loans ; 

2. The wider scope of its functions and responsibilities will 
attract members and officers of ability ; 

3. A greater freedom and independence to do its own job in 
its own way. 

Against these advantages may be set the weakness that a town 
may become so large that it ceases to be a closely knit com- 
munity ; representatives will then have difficulty in acquiring a 
real knowledge of the administrative machine, for the working 
of which they are responsible. The larger the unit the more 
difficult it is for the citizen to exert his influence, and for the 
member to supervise its administration. 

The strength of the small municipality lies largely in the fact 
that the people are in close touch with the administration— 
local government is more truly local. Members and officers 
alike can easily be reached by the ratepayer with a grievance 
to air or a suggestion to make. The members of a comparatively 
small local authority should have no difficulty in becoming 
familiar with every cog of the municipal machine, and so bring 
to bear that personal touch which is so often lacking in the large 
municipality. Against this it has to be admitted that representa- 
tives and officers of experience and ability are not always or so 
easily attracted to service on a local authority whose administra- 
tive and financial responsibilities are so restricted by statutory 
limitations. 

The process of centralization has increased in recent years ; 
it is now a commonplace to aScribe these changes to a failure to 
reform the general structure of local government, and, while this 
is not the occasion to debate the reorganization of local govern- 
ment, it is to be hoped that some future re-shaping of the 
Structure will restore to the small town those powers and 
functions which it exercised in the past with ability and success. 
For the present it is sufficient to note the remarkable disparity 
which exists in population and resources between authorities 
of the same type charged with the same functions : Birmingham 
some forty times the size of Canterbury, Harrow some three 
hundred and fifty times the size of Llanwrtyd Wells, and the 
county of Middlesex over one hundred times the size of Radnor- 
shire. Party politics have no part in the activities of the Union 
and it is to be hoped that the forthcoming discussions, freed of 
political considerations, will result in the formulation of clear 
and generally acceptable principles on which future reconstruc- 
tion can be based. There is little agreement at present about the 
right size for units of local government, but there can be little 
dispute on the principle that local government exists primarily 
for the satisfactory administration of services and duties which 
can best be handled by the people on the spot. The purpose of 
such a body is to represent the inhabitants of a genuine local 
community, and the local electors should have an unfettered say 
in choosing who shall exercise local responsibilities ; the 
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representatives thus chosen should feel their primary respon- 
sibility to be towards their own ratepayers. The correct 
approach was clearly summarized in a recent report as follows : 
**In determining the size of the unit in relation to any given 
service the general aim should be to make the administration 
of a local government service as local (that is, the area of 
administration as restricted) as is compatible with securing an 
effective service ... It is of the first importance if local 
interest is to be preserved and encouraged and full use made of 
local knowledge.” 

The problems of size and functions of local authorities are, 
however, inextricably mixed with the subject of another problem 
on the agenda of the Union—local government finance. One 
of the essentials of any local government re-organization 
must be to provide a firm and intelligible financial foundation. 
At present local government finance is so bewilderingly obscure 
and complicated that few councillers—let alone the ratepayers— 
can hope to achieve a mastery of it. It is a little surprising, and 
perhaps disturbing, that during nine years of service on a 
metropolitan borough council and four years of service on the 
London County Council not one single question or query should 
have been put to the writer by an elector on the subject of 
finance, in spite of the fact that during the year 1950-1951 local 
authorities in England and Wales coliected £305 million in rates 
and received £304 million from the Exchequer. 

Again, it should be possible to establish general agreement 
on the principle that local authorities should not be so heavily 
dependent on Exchequer grants that constant supervision by 
government departments is entailed. At present local govern- 
ment in England is rapidly losing its financial independence and 
there appear to be only two solutions to the problem, either 
that of allotting fresh sources of revenue to local authorities or 
that of entirely recasting the principles of government grants. 

In a paper prepared for the Conference by the City Treasurer 
of the City and County of Kingston-upon-Hull various ways of 
providing local authorities with additional direct sources of 
revenue were reviewed and the following list prepared : 

(1) Repeal of derating ; 

(2) Local income tax ; 

(3) Rating of Site Values ; 

(4) A sales tax ; 

(5) The allocation of a specified proportion of entertainment 

duty collected in each area ; 

(6) An allocation of a proportion of the road vehicle duty ; 

(7) A tax on pedal cycles. 

These and other suggestions have all been aimed at increasing 
the independence of local authorities from central government 
control over the administration of services and financial policy. 
It cannot be emphasized too often that a fundamental principle 
upon which healthy local government depends is the recognition 
that local authorities are, in relation to the services they are 
empowered—and often obliged—to administer, responsible 
bodies capable of managing their own affairs and that state 
control and interference results in duplication of work, waste 
of manpower and a curb on efficiency. 

Long experience has shown that there is no easy solution to 
these problems. It is perhaps time that a Royal Commission 
on local government finance were set up. The size of local 
government units should be such as to enable them to be strong 
both in financial and personal resources. 

As one writer has put it : “* To our mind the local government 
unit must be not only financially sound and functionally 
sensible ; it must be such as will attract to its membership a 
steady flow of men and women who are up to the job.” 
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IMPORTANT FACTS CONCERNING COVENANTING 
WITH CHARITIES 


By J. H. BURTON, F.S.A.A., 


Although most (probably all) professional and business men 
know the general provisions relating to the giving of money 
under covenant, there are certain matters which are not so well 
known as they ought to be. It is the writer's intention to explain 
those points in this article. All know that if the gift is for a term 
of years not being fewer than seven (or until death of the 
covenantor-donor should that event take place before the 
expiration of the period named in the covenant) a saving in 
income tax can generally be effected. 

Those who are already giving under covenant, those who 
contemplate taking that course and those who, perhaps, would 
do so if they were satisfied that such an arrangement is good 
ethically as well as in law, should know the facts. 

The first step in acquiring a proper knowledge of the problem 
is to bear in mind that the effect of the arrangement is a legal 
transfer of income, rather than a distribution of a part of one’s 
income. 

It follows that as the portion transferred is no longer, for 
tax purposes or otherwise, the income of the donor-covenantor, 
he is no longer liable to bear (as distinct from pay) tax on that 
portion. Actually, he is assessed to tax and has to pay the duty, 
but as it is the beneficiary who now is the owner of the trans- 
ferred income, it is he who becomes liable to bear tax thereon. 
And so, if the latter is exempt from the impost or is chargeable 
at a lower rate than that at which the donor had paid, he can 
reclaim the excess of the tax paid over that for which he is liable. 
Thus, if the income has borne tax at the present standard rate 
of 9s. 6d. in the £ and the donee is a charitable body entitled to 
exemption from income tax, a valid claim for repayment of the 
full amount of standard-rate tax paid, can be made. Hence the 
statement often made by charitable bodies that a gift under a 
covenant amounts to nearly twice as much as a similar gift 
would otherwise be: (when tax is 10s. in the £ it is exactly 
doubled). 


An important factor is that if the covenantor does not wish 
the beneficiary to gain by the scheme he can reduce the amount 
which he covenants to pay to such smaller figure as, with the 
tax reclaimed by the covenantee, will amount to the desired 
sum. By doing this, the covenantor is the one who benefits 
most. 


There is nothing doubtful about the ethics of covenanting. 
It is quite good at law ; it is fully known to the legislature since 
the older law under which it was first made possible, has been 
re-enacted in the later statute, the Income Tax Act, 1952. It is 
a perfectly honest arrangement on the part of the donor because 
all he really does is to give away part of his income to a needy 
person or body. His action is clearly a good, not a bad one. 
ind the amount of his gift is the net amount of his remittance 
to the charity plus the amount of income tax reclaimed, not merely 
the actual amount paid to the donee. (Figures will be given later 
to illustrate this and other important points.) 


Another factor (besides that which some have previously 
imagined was one of ethics) which has deterred many from coven- 
anting, is the belief that they are bound to continue to pay 
the same amount of gift to the same donee for at least seven 
years, except where death occurs sooner. While that is super- 
ficially true, in fact wholly true, the effect can properly be that 
the beneficiary, be he or it an individual or body, need nor be the 
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same throughout. The total amount covenanted to be paid 
must, of course, be paid, and it must be sent to the same payee, 
but the last named can be a social, religious or other charitable 
body, e.g., a social welfare society that ranks as charity by reason 
of its set-up and its mission, or a religious society which con- 
tributes to different churches, missionary societies, or indeed, 
to any individual or body which does not cause the society to 
cease to be deemed a charity for present purposes. The coven- 
anting society generally gives each covenanting donor the right 
to allocate the amount of his gift (including tax thereon, re- 
claimed), afresh each year. 


ILLUSTRATIVE FIGURES 
(a) The Net Covenant 

For simplicity, a covenanted donation amounting to £100 a 
year will be assumed. Other amounts would be proportionate, 
subject however, to the factors and circumstances mentioned later 
under “* General Factors.” The effect of this is that the donor 
transfers £100 of his income each year for seven years to the party 
with whom he has covenanted to do so. He agrees, however, to 
pay a net figure of £52 10s. which, by law, is deemed to be (and 
actually is) a gross figure of £100 from which tax at the standard 
rate, at present 9s. 6d. in the £, has been deducted and paid or 
accounted for to the revenue authorities in the general direct 
assessment on the covenantor, or is suffered by him where the 
payment is out of income received by him net (e.g., dividends, 
ground rents, etc.). 

At the time of writing, the standard rate of tax is 9s. 6d. If it 
rises or falls under the next Budget the covenantor, under this 
type of covenant, continues to pay the £52 10s. a year, but the 
donee reclaims more or less than £47 10s. according to the 
new standard rate of tax. If, for example, the tax rises to 10s. 
the reclaim would be £52 10s. If it falls to, say, 8s. 6d. the tax 
which could be reclaimed would be £38 16s. 2d. 


(b) The Gross Covenant 

Some prefer to operate by wh&t is termed or known as the 
** gross * covenant. The arrangement is to pay a fixed annual 
gross sum after deducting income tax at the current standard 
rate. Until there is a change in the rate of tax imposed, neither 
donor nor donee gains by the gross as compared with the net 
form. But when there is a variation, one or the other is the loser 
according to whether it is a “ gross” or a “net” covenant. 
Assuming it to be the former, the donor has to pay more if the 
tax impost falls and vice versa. Put another way—under a 
“‘ gross *’ covenant the donee always receives in total (i.e., the 
donor’s cash gift plus the tax reclaimed) the same sum, the 
variation being borne by the donor. Under the “ net ” form, it 
is the donee who bears the effect of the variation while the 
benefactor always pays the same sum to the donee. 

The effect is illustrated in the tables given later. 

(c) Where Covenant Paid out of Income Taxed at less than the 
Standard Rate. 

What is the position where a donor has not enough income 
taxed at the full standard rate to cover the gross amount of his 
donation by covenant? If he fills in form R. 185 (column 4 
headed “amount of income tax deducted by me”) with the 
highest rate of tax paid, as would be the literally correct and 
truthful course, will the Inland Revenue only repay at the actual 
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rate of tax paid? Were it not for s. 221 of the Income Tax 
Act, 1952, which reads : 

** S. 221—A claimant shall not be entitled to relief under the 
preceding provisions of this Part of this Act in respect of any 
income the tax on which he is entitled to charge against any other 
person, or to deduct, retain or satisfy out of any payment which 
he is liable to make to any other person. (Side note to this 
Section—‘ No relief to be given in respect of charges on 
income.’)” 
it would undoubtedly be competent for the charity to claim 
the amount of tax actually paid or borne by the donor. If, 
however, it has to be regarded that all payments under covenants 
are (during the currency of the contract) compulsory annual 
payments, then the donor must be deemed to have made a 
deduction at the full standard rate of tax from such gross figure as, 
after that deduction, has left the net amount actually paid. If he 
deducts a less figure because he is only liable for tax at a lower 
rate than the standard rate he will apparently be charged on the 
appropriate part of his income transferred to the charity at the 
standard rate, and thus will lose the difference between the 
computations of tax at the standard rate and his acutal rate, 
respectively, the gain going to the charity. Thus a donor does 
not get the full benefit of the tax concession in such circumstances. 


(d) Another point of importance concerns an erroneous notion 
held by many, and recently expressed by an Inland Revenue 
official and others in the press. It is to the effect that : 


(i) gifts by covenant can only be made from income upon 

which the full standard rate of tax is paid ; and 

(ii) only people living on investment and surtax payers can 

make covenanted subscriptions without loss. 

Both statements are literally wrong, and might mislead those 
who are not well-informed on the problem. A person can make 
a valid covenant, no matter how much below the standard rate 
of tax his liability may be. It will not, of course, ensure the 
fullest benefit, as explained in (c) above. 


In regard to the second error (d) (ii), it is possible for a donor, 
who in no degree is “ living on investment income ” or a surtax 
payer, to effect a valid covenant without any loss as the following 
illustration shows. A man has earned income of (say) £1,000 a 
year and investment (unearned) income of (say) £200 a year, 
and gives the whole of the latter under covenant. As he gives it 
away he certainly is not living on his investment income. 


GENERAL FACTORS 

It is desirable to keep the following points in mind if one 
woutd know exactly how certain other, perhaps less important 
but nevertheless not unimportant matters will affect the scheme. 

(1) If a donor continues to send a remittance of the same 
figure after the tax rate has changed (i.e., under a “ net” 
covenant) he transfers in effect a larger or smaller portion of his 
income, according to whether the variation in the tax impost has 
been upward or downward. Should he wish his total gift to 
remain constant (or rather, not to fall) he should send a remit- 
tance to the charitable society direct of the amount of the 
reduction in the tax reclaimable. 


(2) The full benefit from the tax economy only arises where a 
donor has as much unearned income (i.e., income from which 
no earned income allowance is given for assessment purposes) 
or earned income on which he pays surtax, as he transfers to the 
charity, i.e., the gross figure which the net payment is deemed 
to be after tax has been deducted at the standard rate. If he has 
less unearned income than the amount of the income transferred, 
but has earned income taxed at the standard rate sufficient to 
make any unearned income up to that figure, the covenantor 
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will lose (slightly) to the extent of tax at the standard rate on the 
earned-income allowance (2/9ths) by which he would otherwise 
benefit, on the amount of earned income which is transferred to 
the charity, since hecannot be allowed the earned income allowance 
on income that no longer is his. If he has no unearned income but 
sufficient earned income taxed at the standard rate to cover the 
transfer, the loss, assuming the gross transfer to be £100 and the 
present earned income allowance of 2/9ths to be in force at the 
time in question, and the standard rate of tax to be 9s. 6d., 
would be £10 Ils. Id. (calculated thus : 2/9ths of £100 x 9s. 6d.), 
This circumstance does not cause covenanting to cease to be 
worth while. It is still a great economy. If a covenantor has 
not as much income taxed at the standard rate as he has trans- 
ferred to the charity, he will be losing a further amount of tax 
unless the charity’s treasurer only reclaims tax at the rate for 
which the donor is liable, not a workable proposition. And so 
it is deemed that the net payment to the charity is a gross figure 
from which tax at the standard rate has been deducted. The 
treasurer can claim such tax and the covenantor must bear it. 
The assessment on him will be computed on the basis of his having 
retained, in hand, tax at the full standard rate. 


(3) When signing the form R. 185 showing the gross transfer 
of income and the tax deducted, a covenantor should, in the 
column asking for particulars of the source of the payment, state 
“from investment and/or other unearned income” (to the 
extent to which the transfer is, or could be made, out of that 
portion of his total income). This is to avoid any question of the 
tax officer’s not readily allowing the earned income allowance to 
the full extent available. 


(4) Present and prospective covenantors should bear in mind 
that under the deed the donor is by law required to continue 
to meet his obligation whether his financial circumstances 
permit him (conveniently or otherwise) to do so or not. It may 
be that in some cases the treasurer or secretary of the charity 
does not press him where he is satisfied that it would be un- 
reasonable to do so, but it should not be assumed that it is 
legally permissible to follow that kindly and charitable course. 


DONEES WHO CAN BENEFIT TO THE MAXIMUM 
EXTENT 

As mention has been made of the donee being a charity it 
seems fitting to indicate briefly what this embraces, since it is 
wider than is generally known. In Income Tax Special Commis- 
sioners v. Pemsel [1891] A.C. 531, Lord Macnaghten at p. 583 
ascribed the following meaning to the term ‘“ Charitable 
Trust” : 

*“* Charity in its legal sense comprises four principal divisions : 
trusts for the relief of poverty ; trusts for the advancement of 
education ; trusts for the advancement of religion, and trusts 
for other purposes beneficial to the community, not falling under 
any of the preceding heads.” 

It will be seen that some of the annual donations or subscrip- 
tions given, which neither the giver nor the recipient ever thought 
might fall within the ambit of “* charity,’’ may be such that they 
could be so treated. That thought leads one to indicate another 
worth while factor in regard to covenanting. It is that : 


THE COVENANTOR MAY HIMSELF BENEFIT 

Where the donee is a body capable of being treated as coming 
within the bounds of the definition above, even though in the 
mind of the donor it may not be so regarded, the latter can 
secure the full advantage of tax saving for himself. 

The donee may be, say, an organization of a semi-professional 
and semi-educational but non-profit-making character, to which 
the annual sum paid by the donor is regarded by him or her as 
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enough. That is (contrary to the assumption of the recipient 
party, that the object of covenanting will enable it to secure an 
augmented income), the covenantor may consider that, as his 
payment is already sufficient, he himself should be the one to 
gain under the covenanting arrangement. It is quite right to 
hold such a view, and it is competent to implement it by covenant- 
ing to pay each year such figure as, with the tax which the 
* charity *’ can recover, will amount to the annual subscription. 
For example, a man who has been in the habit of paying five 
pounds a year to a certain body may covenant to pay £2 12s. 6d. 
net (or such sum as with the tax recoverable will amount to £5). 
And so, except where the subscription is one allowable as a 
deduction from the donor’s income for tax purposes, he can 
gain by £2 12s. 6d. each year 


It is not unreasonable to impose on the recipient organization 
the task of reclaiming tax without an apparent consideration 
therefor. There is a quid pro quo because the additional work 


LAW AND PENALTIES 
OTHER 


No, 34. 
* MARKED CARDS AT POKER” 

\ twenty-six year old electrician appeared before the Liverpool 
Justices on April 16 last, charged with two offences under s. 17 of the 
Gaming Act, 1845. The first charge alleged that the defendant on a 
day in January last, by a certain unlawful device in playing at or with 
cards, won £2 10s. from AB to himself and thereby obtained £2 10s. 
from AB by false pretences The second charge alleged that on the 
same day defendant won £6 from CD by a similar method. 

For the prosecution evidence was given that after the three men had 
played draw poker at defendant’s house with a pack of cards produced 
by him, AB examined the cards and found that they had been marked 
by having different key letters in an advertisement on the back tinted 
blue. 

Defendant, who pleaded Not Guilty to the charges, gave evidence to 
the effect that if marked cards were used in the game he did not know 
that they were marked. He was not shown any marked cards until 
several days later. 

The charges were found proved by the learned Stipendiary Magis- 
trate (Mr. A. McFarland) who imposed a fine of £25 on each charge, 
and ordered defendant to pay £5 10s. costs. 

COMMENT 

Charges of this nature are seldom heard in magistrates’ courts, 
although there are undoubtedly many occasions when losers at cards 
would like to prefer similar charges and feel that they would be 
morally justified in doing so ! Section 17 of this old Act provides that 
every person who wins money by any fraud or unlawful device or 
ill practice at cards, dice, etc., shall be deemed guilty of obtaining such 
money by a false pretence with intent to cheat or defraud the loser of 
the same, and upon conviction shall be punished accordingly. 

By s. 32 (1) of the Larceny Act, 1916, a maximum punishment of 
five years’ imprisonment may be imposed for the offence of obtaining 
money, chattels, etc., by false pretences and such offences are triable 
summarily with the accused's consent by virtue of s. 24 of the Criminal 
Justices Act, 1925 

It follows that before a person charged with an offence under s. 17 
of the Act of 1845 pleads to the charge he must be given the option of 
being tried by a jury 

There have been a number of cases upon s. 17, but many of these 
were decided during the last century and for the last forty years the 
law upon this subject has been reasonably clear. 

It will be recalled that it was decided in R. v. Brixton Prison (Gover- 
nor), Ex parte Sjoland and Metzler (1913) 77 J.P. 23, that the cheating 
must be in the actual play itself and not in any preliminary proceedings. 
The facts in that case were unusual for Messrs. Sjoland and Metzler, 
Swedish subjects, induced a Norwegian farmer to participate with them 
in the three-card trick shortly after the farmer had drawn 3,260 kroner 
from his bank in Christiania. The farmer lost all his kroner to the 
Swedes but was unable to establish any dishonesty on their part 
except that when he met them separately, immediately after coming 
out of his bank, they pretended to be strangers to each other. 
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only arises under the covenant and that affords the donee a 
greater probability of a continuing subscription from that donor, 
than would otherwise exist. 
Table illustrating the Effect of *“* Gross” and ** Net” Covenants 
and when the Tax Rate Changes 


(Assuming a gift of £100 a year) 





Donee reclaims Charity 
as tax paid by benefits 
Donor by 


Donor pays 
in Cash 


gE ae £s. d. 


int 
Under Gross form 47 10 100 
» Net ae 10 | 100 
When tax is 8s. 6d. 
ink 
Under Gross form 10 100 
> ae 16 91 





uv hen tax is 9s, 6d. 





IN MAGISTERIAL AND 


COURTS 


The Swedes came to England and the Norwegian Government 
applied for their extradition on a charge of obtaining money by false 
pretences. The Divisional Court, after hearing all the facts, made 
absolute a rule nisi for a writ of habeas corpus, and Messrs. Sjoland and 
Metzler were accordingly released from Brixton Prison and enabled 
to continue to spend their winnings. 

(The writer is indebted to Mr. H. A. G. Langton, M.B.E., clerk to 
the Liverpool Justices, for information in regard to this case.) - 

L.H. 


No. 35. 
APPLICATION FOR A STREET-TRADER’S LICENCE. 
APPEAL 

A street trader appealed to Mr. Leo Gradwell, sitting at Thames 
Magistrates’ Court on March 25 and April 10 last, against the refusal 
of the Stepney Borough Council to grant him a Street-Trader’s Licence 
under s. 21 of the London County Council (General Powers) Act, 
1947. 

The appellant applied for the grant of an annual licence to operate a 
mobile canteen for the sale of tea, coffee, etc., in a street near Aldgate 
Underground Station from 7 a.m. to midnight on Monday to Friday, 
and from 3 p.m. to midnight on Sundays. 

Upon his application being refused the appellant requested par- 
ticulars of the grounds for refusal to be delivered to him. The grounds 
given were that “ the Markets Committee were of the opinion that 
Goulston Street and the surrounding area is already well supplied with 
catering establishments and refreshment stalls to meet the needs of the 
public.” 

At the hearing of the appeal against the refusal it was contended by 
counsel for the appellant that the Council were not acting within their 
jurisdiction in refusing to grant an annual licence for the reason stated. 
It was, however, agreed that the appeal should be conducted in the 
form of a re-hearing of the whole case. 

Counsel for the respondents indicated and evidence was called to the 
effect that the Markets Committee did not approve of coffee stalls on 
principle, as they tended to attract undesirable characters. Counsel 
submitted further that it was open to the Markets Committee, to whom 
were delegated the powers of the Council, to grant an annual licence 
there being no grounds for refusal as set out in the Act but to refuse 
under s. 21 (5) of the Act of 1947 to prescribe a coffee stall in the 
licence. 

In answer to the learned magistrate he agreed that if the Act was to 
be interpreted in that way it would be possible to grant a licence, but 
only to allow the applicant to sell such a commodity as knives or 
jewellery, thus rendering the licence useless to the applicant, but 
submitted that, as drafted, the Act should be interpreted in this way. 
He pointed out that s. 25 besides giving a right of appeal against the 
refusal of a licence gave a right of appeal against a prescription made 
under s. 21 (5). 

The learned magistrate held that it would be wholly unfair on the 
applicant for him to interpret the Act in the way suggested by the 
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Council. It might well be open to him or the Markets Committee 
to refuse under subs. (5) to prescribe a licence to sell some noxious 
article but if the borough council failed to prove a ground of refusal 
either under s. 21 (3) or under s. 24 they could not evade the clear 
purpose of the Act by praying in aid the form of prescription set out in 
subs. (5). In a case of this kind a licence must be granted to sell the 
articles required by the applicant. 

The learned magistrate heard formal evidence as to the nature of the 
articles to be sold, the receptacles for storage and the time and place 
at which the canteen would be open, and granted the licence within 
the terms requested by the appellant, and allowed the Appeal with 
costs of £3 3s. against the respondents. 

MMENT 

Section 21 (1) of the Act of 1947 provides that a person requiring an 
annual licence or the renewal of an annual licence shall make applica- 
tion in writing to the relevant borough council, and give full particulars 
in the application of the nature of the articles he wishes to sell, the 
street or streets in which he intends to sell them and the place, if any, 
where the articles will be stored by him when they are not exposed for 
sale. Subsection (3) of the section sets out the various grounds for 
refusing to grant or renew or revoke or vary an annual licence. The 
grounds are numerous and include misconduct, lack of space, that the 
Streets to which the application relates are not “ designated streets * 
and that the licensee has failed to exercise his rights under an existing 
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licence. Subsection (4) requires a borough council to give an appli- 
cant, in case of a refusal to grant an annual licence, particulars in 
writing of the grounds of refusal if the applicant so requires it. 
Subsection (5) enacts that an annual licence may prescribe : 

(a) The street or streets where the licensee may sell the articles, 

(b) ** The class or classes of articles or things which the licensee may 
so sell . . . provided that no article of food shall be classed with 
any commodity not being an article of food,” 

(c) The day or days for the sale of the article, 

(d) The nature of the receptacle for the sale. 

Section 25 of the Act gives an unsuccessful applicant the right to 
appeal to petty sessions to grant an annual licence or against any 
prescription made under s. 21 (5) and s. 64 gives a further right of 
appeal to quarter sessions. 

Although the Council’s motives in this case are perfectly clear and 
easy to justify, it is gratifying that their submission was not permitted 
to prevail. 

It would, indeed, appear to be a grave misuse of powers entrusted to 
a local authority if the authority, unable on grounds permitted by the 
Act, to refuse a licence, was able to circumvent the clear intention of 
the Act by misusing powers granted under s. 21 (5). 

(The writer is greatly indebted to Mr. David C. Humphreys, who 


appeared as counsel for the appellant, for information in regard to this 
case.) R.L.H. 


PERSONALIA 


APPOINTMENTS 


Mr. R. P. Harries, senior assistant solicitor to the Wiltshire county 
council, has been appointed deputy clerk and deputy clerk of the peace 
to the council. He takes the place of Mr. W. K. Wood who has 
resigned to go into private practice. Mr. Harries served six years in 
the Royal Artillery. 

Mr. Jack Atkinson, LL.B., senior assistant solicitor to the Hamp- 
shire County Council, has been appointed deputy clerk of the Oxford- 
shire County Council. 

Mr. Eric Band has been appointed clerk to the Newport (Isle of 
Wight) Justices, and Mr. David R. Reed, assistant to the clerk of the 
justices at Ringwood and Fordingbridge, Hants, has been appointed 
his full-time assistant. 

Mr. R. S. Dawson, assistant town clerk of the county borough of 
Wallasey, has been appointed deputy town clerk of Hornsey. Mr. 
Dawson, who is thirty, formerly held appointments as assistant 
solicitor at Wallasey, after serving as junior and later senior assistant 
solicitor at Cheltenham. 

Mr. Keith Alexander Miller has been appointed assistant official 
receiver for the bankruptcy district of the county courts of Bristol, 
Bridgwater, Cheltenham, Frome, Gloucester, Swindon and Wells, and 
also for the bankruptcy district of the county courts of Exeter, Barn- 
staple, Taunton and Torquay. 

Mr. Christopher Albert Taylor has been appointed official receiver 
for the bankruptcy district of the county courts of Ipswich, Bury St. 
Edmunds and Colchester. He replaces Mr. Kenneth Ernest Fisk, 
who has retired. 

Mr. Walter Arthur Bishop has been appointed assistant official 
receiver for the bankruptcy districts of the county courts of Ipswich, 
Bury St. Edmunds and Colchester ; the county courts of Cambridge, 
Peterborough and King’s Lynn ; and the county courts of Northamp- 
ton, Bedford and Luton. 

Brig. John Norman Cheney, chief constable of the East Riding of 
Yorkshire, has been appointed chief constable of Buckinghamshire. 
He succeeds Col. T. R. P. Warren. 

Mr. William Ewart Pitts has been appointed chief constable of 
Derbyshire. Mr. Pitts, who is at present chief constable of Bootle, 
joined the Liverpool city police force in 1919 and rose from constable 
to the rank of chief superintendent before his appointment at Bootle in 
1949. 

Mr. Leonard Charnley, senior assistant director of education for 
Liverpool, has been appointed director of education for Carlisle as 
from September, in succession to Mr. Frank Ashton, who retires in 
August. 

Dr. Nulece Cassels has been appointed assistant medical officer of 
health for the Isle of Ely County Council. 

Dr. Henry Edmund Seiler has been appointed medical officer of 
health and school medical officer for the city of Edinburgh, replacing 
Dr. W. G. Clark. Formerly deputy medical officer for Edinburgh, 


Dr. Seiler has been senior assistant medical officer, public health 
department, Glasgow ; sanatorium superintendent, Ruchill Hospital, 
Glasgow; and resident medical officer, Monsall fever hospital, 
Manchester. 

Mr. H. Gray has been appointed chief education officer for 
Huddersfield. 

Mr. J. G. Harries, deputy secretary for education for Cornwall 
County Council, has been appointed secretary for education for the 
county. Mr. F. J. Hill, assistant education officer for Hertfordshire, 
has been appointed deputy secretary in his place. Mr. Hill was 
assistant education officer for Wiltshire for four years until his appoint- 
ment to Hertfordshire in 1952. 

Mr. J. K. Owens has been appointed deputy director of education for 
Derbyshire. 

Dr. Mary Sutcliffe, deputy divisional medical officer for south east 
Surrey, has been appointed assistant county medical officer, Derby- 
shire, and medical officer of health for the borough of Glossop and for 
New Mills urban district. 

Dr. Robert Lidstone Lindon, assistant medical officer of health for 
Middlesex County Council, has been appointed principal assistant 
medical officer of health for Westminster city council and Holborn 
Borough Council. Dr. Lindon was formerly house physician at St. 
Stephen’s Hospital, Chelsea. 


RESIGNATIONS 

Mr. G. J. Lee-Barber, clerk to the Torquay borough justices, is 
resigning at the end of May. He is succeeded by Mr. C. H. W. 
Messer. 

Mr. Edward Hooton, M.A., LL.B., has relinquished his position as 
clerk to the Mansfield justices and is going into private practice. He is 
succeeded by Mr. Arthur Morgan, prosecuting solicitor for the county 
of Essex. 


RETIREMENT 

Mr. E. Morris Gibson, of Sutton, Surrey, for twenty-four years part- 
time clerk to the Surrey (Sutton Division) Justices, has retired from office. 
A presentation was made to him on behalf of the justices, and tribute 
was paid by the Bar and solicitors for his courtesy and ability in his 
office. 

Mr. J. H. Elliston Clifton has retired from the position of Clerk to 
the Ascot Magistrates’ Bench after serving it for nearly thirty years. 


NOTICES 


The next court of quarter sessions for the city of Winchester will be 
held at the Guildhall, Winchester, on Friday, June 5, at 10.45 a.m. 

The next court of quarter sessions for the Borough of Shrewsbury 
will be held on Friday, June 5, at the Shirehall, Shrewsbury, at 11 a.m. 
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PARLIAMENT 


From Our Lobby Correspondent 


LEGAL AID 

Mr. F. Bellenger (Bassetlaw) asked the Attorney-General in the 
Commons whether his attention had been drawn to the learned judge’s 
observation in giving judgment in the case, Weinmann v. Moreton, 
that the case should never have been brought; and what charge on 
public funds would thereby accrue. 

The Attorney-General replied that he had seen newspaper reports 
of the remarks made by the learned judge. He thought he should 
point out that those reports omitted to state that he also said that no 
blame attached to the committee which granted legal aid. It was not 
possible to say exactly what the charge on public funds would be until 
the costs had been taxed; but as legal aid was not granted to the 
plaintiff until immediately before the hearing of the action he did not 
expect that it would be very large. 


APPROVED SCHOOLS 
Mr. G. Benson (Chesterfield) asked the Secretary of State for the 
Home Department how many girls had been admitted to  borstal 
institutions for absconding from approved schools after having been 
committed as care or protection cases, distinguishing between those 
who absconded only and those who also committed offences, for 1951 
and 1952 
The Secretary of State for the Home Department, Sir David Maxwell 
Fyfe, replied that in 1951, no such girls were sent to borstal for 
absconding from approved schools, and three were sent to borstal for 
offences committed while they were absconders. The corresponding 
figures for 1952 were one and four, respectively. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, May 12 
ENemMy Property BILL, read 2a. 
Wednesday, May 13 
LICENSING BILL, read la. 
Thursday, May 14 
COASTAL FLOODING (EMERGENCY Provisions) BILL, read 2a. 
ACCOMMODATION AGENCIES BILL, read 2a. 


HOUSE OF COMMONS 
Monday, May I1 
COASTAL FLOODING (EMERGENCY PROVISIONS) BILL, read 3a. 
Wednesday, May 13 
THERAPEUTIC SUBSTANCES (PREVENTION OF MISUSE) 
read 2a. 


Bit (Lorps), 


Thursday, May 14 
EDUCATION (MISCELLANEOUS PROVISIONS) BILL, read 3a. 
BIRTHS AND DEATHS REGISTRATION BILL (LorDS), read 3a. 


ADDITIONS TO COMMISSIONS 


RICHMOND BOROUGH 
Major Hyman Appleby Leon, M.B.E., 30, Fairacres, Roehampton 
Lane, London, S.W.15. 
Thomas Raymond Starr, 1, Chislehurst Road, Richmond, Surrey. 


STAFFORD COUNTY 

Miss Bettina Mary Wesson Baker, Audfillan, Goldthorn Hill, 
Wolverhampton. 

James Brown, 36, High Street, Darlaston, Wednesbury. 

Mrs. Winifred Clarke, Greenfield House, Surfeit Hill, Cradley 
Heath. 

Ernest Dean, 123, High Street, Alsagers Bank, Halmerend. 

William Eric Drew, 151, Park Lane, West Terrace, Tipton. 

Allan Burt Harper, 72, Perry Park Road, Blackheath, Birmingham. 
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INFECTIOUS DISEASES 


The law relating to infectious diseases prevention and notifica- 
tion has become, through the developments of medical science, 
somewhat complicated, and although the sterling efforts of 
workers in public health have very considerably reduced the 
number and virulence of outbreaks, nevertheless unfortunately 
infectious diseases do still occur, and it was therefore thought 
that the coming into force of a further new set of Regulations 
might provide the excuse for a summary of the main provisions 
on the subject 


(a) The statutory framework 


All the regulations owe their statutory validity to the Public 
Health Act, 1936, being made under s. 143 thereof, which 
contains extremely wide regulation making powers, and makes it 
an offence for any person to “ wilfully neglect or refuse to obey 
or carry out, or obstruct the execution of, any regulations made 
by the Minister *’ of Health under the section. The regulations 
may, inter alia, be made with a view to preventing the spread of 
“epidemic, endemic or infectious diseases *—expressions which 
are not defined—and also may apply (with modifications, if 
considered desirable) the provisions of any enactment, including 
144-146 of the 1936 Act, to any of those diseases, in so far as 
that enactment relates to the notification of disease or notifiable 
diseases 


SS 


Apart from any regulations, however, s. 144 requires the 
notification to the district medical officer of health of any case 
of notifiable disease—an expression which is defined in s. 343 (1) 
of the 1936 Act, and which may be extended in meaning by an 


order made by the local sanitary authority and approved by the 


Minister of Health under s. 147, ibid. Forms of notification 
must be provided by the local authority on request, and the 
authority must pay a fee of 2s. 6d. for each notification made by 
a medical practitioner (1s. if the case occurs in his practice as 
medical officer of a public body or institution) : 1936 Act, s. 145. 
These fees are now repayable to county district councils by the 
local health authorities (county councils), provided that in each 
case a copy of the certificate of notification is sent to them 
within forty-eight hours of its receipt (National Health Service 
Act, 1946, sch. 10, as amended by the National Health Service 
(Amendment) Act, 1949). 

Subject to regulations applicable to particular diseases, once 
a notifiable disease occurs, the local sanitary authority, by their 
medical officer of health, can utilize the following sections of the 
1936 Act to prevent the spread of infection: take proceedings 
under s. 148 against persons who are sufferers and who fail to 
take reasonable precautions (warnings will normally be 
sufficient), prevent sufferers from engaging in trade or business, etc. 
(s. 149), notify persons having charge of children who are 
sufferers or contacts, that the children may not attend school 
(s. 150), obtain a list (on payment) of day-scholars attending a 
school where a case of notifiable disease exists (s. 151), arrange 
for the disinfection of infected articles and prohibit infected 
articles from being sent to a laundry (s. 152); prohibit home- 
work on premises where notifiable disease exists (s. 153) ; arrange 
for the disinfection of library books (s. 155); give notice of the 
provision prohibiting the placing of infectious matter in dustbins 
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(s. 156), and of the provisions relating to the occupation of houses 
where infectious diseases have occurred (s. 158, and see also 
s. 157). It may also be necessary to enforce the provisions 
relating to the use of public conveyances by sufferers from the 
disease (ss. 159 and 160), and as to the disposal, etc., of dead 
bodies (ss. 161-164). These provisions, it should be noted, 
apply to all notifiable diseases, and also to other diseases to 
which they have been applied, either generally, or by a local 
order under s. 147. 

Common lodging-house keepers have to give notice of any 
case of infectious disease to the district medical officer (see 
s. 242). 

(6) The Regulations 

Actually, no general regulations have been made extending, 
either expressly or by incorporation of the above provisions, 
the definition of * notifiable disease,” but a number of sets of 
regulations provide for particular diseases, and virtually amount 
to a separate code of law for each disease operating within the 
general framework of s. 143 (and, in some cases, ss. 144-146, 
either with or without modifications). These regulations are as 
follows : 


(i) Public Health (Tuberculosis) Regulations, 1952 (S.I. 1952, 
No. 704). These regulations (which apply to all types of tuber- 
culosis), apply ss. 144-146 (subject to modification) to this 
disease, and prescribe the form of certificate on which a notifica- 
tion is to be sent by a medical practitioner to the medical officer 
of health of the district. 


(ii) The Measles and Whooping Cough Regulations, 1940 
(S.R. & O., 1940, No. 204), as amended by S.I. 1948, No. 421, 
apply ss. 144-146, with modifications, to these diseases (but not 
to German measles), and a form of certificate for notifications 
of cases to the district medical officer of health is included in the 
schedule. A number of local orders made under s. 147 by 
particular local authorities are revoked by the regulations. 

(iii) The Public Health (Acute Poliomyelitis, Acute Ence- 
phalitis and Meningococcal Infection) Regulations, 1949 
(S.I. 1949, No. 2259) apply ss. 144-146, with modifications, to 
these three diseases (including acute polioencephalitis), revoke 
a number of old regulations, and provide for the usual form of 
certificate for notifications of cases to the district medical officer 
of health. 

(iv) Public Health (Ophthalmia Neonatorum) Regulations, 
1926 (S.R. & O. 1926, No. 971). These regulations (amended 
by S.R. & O. 1928, No. 419, and S.R. & O. 1937, No. 35) were 
made under the earlier Public Health legislation, but are con- 
tinued in effect by s. 346 (1), proviso (c) ; as might be expected, 
ss. 144-146 are not here incorporated, but the regulations 
contain the usual provisions for notification (the prescribed 
form of certificate will be found in the schedule to the Public 
Health (Notification of Infectious Disease) Regulations, 1918, 
S.R. & O., 1918, No. 67, which also are still in force), but in 
this case notifications must be sent to the medical officer of 
health to the local health authority (the Notification of Births 
Acts referred to in the regulations were replaced by s. 203 of the 
1936 Act, which has itself been amended by the National Health 
Service Act, 1946, giving this result). These regulations 
contain one of the few examples of a definition of a particular 
disease, ophthalmia neonatorum meaning “a purulent discharge 
from the eyes of an infant commencing within twenty-one days 
from the date of its birth.” 

(v) The Puerperal Pyrexia Regulations, 1951 (S.I. 1951, 
No. 1081), also contain a definition of the disease to which they 
relate, this being “* any febrile condition occurring in a woman in 
whom a temperature of 104°F. (38°C.) or more has occurred 
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within fourteen days after childbirth or miscarriage.” Sec- 
tions 144-46 are applied, with modifications, and a form of 
certificate for notifications, to be sent to the district medical 
officer of health, is scheduled to the regulations. 


(vi) The Public Health (Leprosy) Regulations, 1951 (S.1. 1951, 
No. 1036) also include a certificate for notifications (to the 
Chief Medical Officer of the Ministry), but ss. 144-14€ are not 
incorporated, and there is no provision for the payment of a fee 
to a medical practitioner who makes a notification, although it is 
expressly made his duty to make such notifications. 

(vii) The Public Health (Infectious Diseases) Regulations, 
1953 (S.1. 1953, No. 299) revoke the previous regulations of the 
same name of 1927 (and the London regulations of that year, as 
these new regulations apply to London), and apply ss. 144-146, 
with modifications, to malaria, dysentery (which includes amoe- 
bic and bacillary dysentery), acute primary pneumonia and 
acute influenzal pneumonia. A general form of certificate for 
the notification of all infectious diseases, for which no special 
provision is otherwise made, appears in Schedule Il—the 
certificates contained in the Public Health (Notification of 
Infectious Disease) Regulations, 1918, supra, may now be 
regarded as obsolete, with the solitary exception of that relating 
to ophthalmia neonatorum, as German measles is now no longer 
generally a notifiable disease. 


The regulations also contain some novel and very important 
provisions applying only to typhoid fever, paratyphoid fever and 
other salmonella infections (including the diseases previously 
known as “enteric fever”), dysentery, and staphylococcal 
infection likely to cause food poisoning (see Fourth Schedule, 
Part III). The local authority may, under these provisions, 
require a sufferer or a carrier to refrain from engaging in any 
occupation connected with the preparation and handling of 
food or drink for human consumption, and they may also require 
measures to be taken to prevent the spread of infection. The 
authority may also require a responsible manager of a food 
trade or business to assist the medical officer of health to carry 
out a medical examination of any person engaged in that trade 
or business, who is suspected of being a carrier of disease. It is 
also provided that the local authority may authorize their medical 
officer to act, generally, on their behalf in any case of urgency. 
These provisions very considerably strengthen the law, con- 
tained partly in the 1927 regulations, and partly inss. 17 and 18 
of the Food and Drugs Act, 1938. 

Part I of sch. 4 provides for malaria, merely requiring the 
district medical officer of health to notify any case of which he 
has become aware to the Chief Medical Officer of the Ministry 
of Health ; the former somewhat elaborate provisions relating 
to the provision of mosquito netting and quinine treatment, etc., 
have not been repeated. A special form of notification certifi- 
cate for cases of malaria induced for therapeutic purposes is 
included in the third schedule. 

Part II of sch. 4 deals with typhus fever and relapsing fever, 
in manner very similar to the corresponding provisions in the 
1927 Regulations. The new regulations thus deal at once with 
some of the “ notifiable diseases * appearing in the definition in 
s. 343 (1), and also with certain other infectious diseases. 

(c) Miscellaneous 

In addition to the above regulations concerned with notifica- 
tion, the following regulations are at present in force dealing 
with other aspects of certain infectious diseases, and being 
made under s. 143 or its predecessors in the earlier legislation : 

(viii) The Public Health (Smallpox Prevention) Regulations, 
1917 (S.R. & O., 1917, No. 146), which provide for vaccination 
and re-vaccination of any willing contact, and for the keeping 
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of records in connexion therewith. The responsibility is vested 
in the district medical officer of health, and his expenses have 
to be borne by the local sanitary authority. 

(ix) The Public Health (Cerebro-Spinal Fever) Regulations, 
1919 (S.R. & O. 1919, No. 767) provide for the examination 
and treatment of this disease, and for the provision of serum and 
vaccine, the responsible authorities being county boroughs and 


county councils. 
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(x) The Public Health (Prevention of Tuberculosis) Regula- 
tions, 1925 (S.R. & O. 1925, No. 757), enable the local sanitary 
authority to prevent a person suffering from tuberculosis of the 
respiratory tract from being engaged in employment or occupa- 
tion in connexion with the milking of cows or the handling of 
milk, etc. These regulations are now very largely superseded 
by Part VII of the Milk and Dairies Regulations, 1949 (S.I. 
1949, No. 1588), made under the Food and Drugs legislation. 

J.F.G. 


DOG-LATIN 


Classical learning is out of fashion in the present-day world, 
and few people could, on the spur of the moment, perpetrate 
the erudite pun recorded in the story of the two friends walking 
through an old churchyard. The first espied and pointed out 
to the other a stone commemorating the demise, at the early age 
of twenty, of one Henry Longbottom. The other, without 
hesitation, suggested, as an appropriate epitaph, Ars /onga, 
vita brevis 

This scholarly anecdote is recalled by the recent corres- 
pondence in The Times on the use, or misuse, by lawyers of the 
Latin tongue. The writer of the first letter took exception to the 
entry, in the Law Society's examination results, reading “ First 
Class— Nil.” The remainder of the document, protested the 
writer, was a list of names of successful candidates, and since the 
distinction of a First Class had been achieved by nobody, the 
correct designation should have been Nemo. 


The reproof is not so pedantic as it sounds. Slovenly linguistic 
habits lead to slovenly methods of thinking, and the latter are 
particularly prevalent today. The continual misuse of our 
native English by many newspapers, films, broadcasts and books 
is offensive to any tidily-minded person; inaccuracy in the 
employment, by a learned Society, of a venerable language 
renowned for its precision, is unpardonable. 


This recent criticism does not stand alone. Mr. Justice 
Harman, in the Chancery Division, recently took to task an 
otherwise learned Counsel whose reference to the female personal 
representatives of a deceased testator sounded, to his Lordship’s 
ear, perilously like “ executrixes.." ‘“ The word,” said the 
Judge,” is * executrices,” and even that is bad enough. There is 
no feminine of *‘executor’.”” Reference to the standard Latin 
Dictionary supports his Lordship’s last dictum which, however, 
being obiter, is unlikely (if we may respectfully say so) to be 
followed by conveyancers. In a legal world where more and 
more attention is being paid to women’s rights, and in which 
more and more ladies are daily asserting their claim to take an 
active part, if the feminine word did not exist it would be neces- 
Meanwhile another distinguished lawyer, a 
former Colonial Judge, has entered the lists in favour of 
“executrix "’ and “ executrices,” calling in aid the Shorter 
English Dictionary, which also (it seems) authorizes the singular 
alternative “executress.” It is evident that the experts are 
getting into deep waters, and one is reminded of the words of 
Alexander Pope : 


Sary to invent it. 


“Who shall decide when doctors disagree, 
And soundest casuists doubt, like you and me?” 


It is, at any rate, refreshing to find a classical controversy of 
this kind ventilated, in the manner of the erudite eighteenth 
century, in the columns of the daily press—to glimpse the 
interior of an ivory castle whose inmates are indifferent to the 
futile frivolities of film-stars and the pontifical pronouncements 


of politicians. It is not too much to hope that these scholarly 
exchanges may be the first birth-pangs of a new Renaissance of 
Learning, for they follow hard upon an announcement from 
Rome of the founding of a new Review called Latinitas, ** with 
the object of encouraging the study and use of well-written Latin, 
and to apply the language to every development of modern 
civilization—to the exclusion, however, of politics.” Once 
again, as in the fifteenth century, Italy has taken the lead in 
disseminating classical culture among the uncouth peoples of the 
west. The new Review is written wholly in Latin, including the 
advertisements, and the latest number contains an account of a 
football match between two teams in the First League of the 
Italian Football Association, composed in Latin hexameters 
in the true epic style. The poet calls the Muse to his aid ; the 
surge of the battle between the goal-posts is vividly described, and 
the rival captains address their men entirely in the Vergilian 
manner. The Times has evidently regarded this as a portent of 
greater things to come, for it has dedicated almost a column to 
quoting the poem in full. 

The exclusion of politics from the Roman Review is significant. 
The Italian language, with its subtle turns of phrase and its 
musical cadences, is more than adequate for the purposes of 
parliamentary debate. In England the great days are past when 
leaders on the Government and Opposition benches vied with 
one another in rolling out rhetorical periods interspersed with 
sonorous quotations in the language of Ancient Rome; the 
fashion today is for short, forceful phrases, lending themselves 
to the technique of the newspaper headline, and easily understood 
by the common man. On the rare occasions when a Latin 
phrase creeps in the effect is apt to be undignified, as in the case of 
the well-known politician (now no longer with us) who was 
wont to refer to an “* ad hoc Committee,”” pronouncing the first 
two words to rhyme with “* paddock ” and giving his hearers the 
impression that he was talking about an unaspirated fish. 


So far as the courts are concerned, the classical purist is apt 
to be disconcerted by the custom of pronouncing Latin words 
as though they were English, without regard to what the classical 
scholar calls the “* quantity ” of the vowels. ‘* Decree nice-eye ” 
is undoubtedly a barbarism, however pretty a compliment to the 
beaux yeux of the wife petitioner, and an “ order of search-your- 
rare-eye,” though granted by the full Divisional Court, is 
cacophonous in the extreme. “* Oh Sammy, Sammy, vy worn’t 
there a alleybi?”’ cried Mr. Tony Weller, when the verdict in 
Bardell vy. Pickwick was announced ; and there is certainly a rich 
Cockney flavour about the forensic pronunciation of the Latin 
tongue that savours more of Dickens than of Cicero. We can 
imagine the latter, if he paid a visit to our courts today, turning 
up his elegant Roman nose and exclaiming once more: O 
tempora! O mores! which may be freely translated, in the 
Dickensian mode, as “* Wot a age! Sich wulgarity !” 

A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.”’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Criminal Law—Conditional discharge—Compensation ordered in 
excess of statutory maximum, 

E, aged twenty years, having been found “* Guilty ”» on November 
12, 1952, of feloniously stealing £145 from his landlady, was given a 
conditional discharge and ordered to pay £104 compensation by 
instalments of £2 per week. The excess of £4 over £100 is presumably 
irrecoverable. E has been before the court on several occasions for 
non-payment of instalments and a statement of his wages shows that 
in January he was earning an average of about £7 per week, but he is 
now unemployed. 

E is now £43 7s. 6d. in arrear with his payment of instalments. 

It is understood that he may have certain furniture purchased with 
the proceeds of the theft and certain moneys in the bank, also proceeds 
of the theft. 

Your opinion on the following points would be appreciated : 

1. Can the furniture and the cash in the bank be recovered by 
distress ? 

2. Can E be committed to prison for non-payment of the instal- 
ments, if it is shown that he had or has means to pay, in view of the 
fact that he is only twenty years of age ? 

3. If E can be committed to prison will the arrears outstanding at 
the date of committal be entirely remitted or can the court still take 
steps to recover these arrears and any future arrears by, e.g., another 
committal ? 

4. Is it now possible to place E under the supervision of the probation 
officer in any way as it is probable that in addition to assisting E to 
get work, the probation officer could encourage him to keep up regular 
payment of the instalments ? SAVE. 

Answer. 

The difficulty, as we see it, is that the amount of compensation 
adjudged is in excess of that which the justices had power to order, 
and the order is bad on the face of it, so that the whole conviction may 
also be bad. In our opinion, it is not open to the justices to enforce 
payment of any part of the compensation. 

(1) No. Even if there were power to enforce the compensation 
there could be no distress on a balance in a bank, it must be on money 
in the defendant’s possession. As to the furniture it might be 
dangerous to distrain if the true owner is known and might make a 
claim to it. The distress should be upon the defendant’s goods, 
not upon goods he has stolen. 

(2) If the proceedings were otherwise in order he could be so 
committed subject to the provisions of the Money Payments (Justices 
Procedure) Act, 1935, s. 6, as to supervision. 

(3) If proceedings were regular we think E should be committed 
for the whole of the instalments remaining to be paid, and that no, 
further committal should take place, see Summary Jurisdiction Act, 
1879, s. 7 (3). 

(4) It would be, but for the defect in the proceedings, see Money 
Payments Act, 1935, s. 5. 
2.—Guardianship of Infants—Custody given to mother—Mother 

abroad—Proceedings to discharge order. 

On July 1, 1952, my justices made an Order against Mr. A, under the 
Guardianship of Infants Acts, 1886 and 1925, giving the custody of two 
children, then both under sixteen, to the mother with the right of Mr. A 
to have access to the two children at all reasonable times on giving 
reasonable notice to the mother. 

The parties have since been divorced and the wife and the two 
children are now in France. 

The husband now wishes to make an application to the justices to 
have the order revoked, it apparently being his intention to take 
further proceedings in the divorce court in respect of the custody 
of the children. 


(a) Can an application be made to the justices without notice of 


such application being served on the wife, who is out of jurisdiction 
of the court, or is there any procedure whereby notice of the intended 
application can be served on the wife notwithstanding the fact that she 
is resident abroad ? 

(5) Can the justices issue a summons, with no date for the hearing, 
which could be served on the respondent if, in fact, she returns to 
England to contest any proceedings in the divorce court ? SALL. 

Answer. 

(a) No, because the procedure is governed by the Summary Juris- 
diction Acts, see Guardianship of Infants (Summary Jurisdiction) 
Rules, 1925, and the Summary Jurisdiction Acts make no provision 
for service of a summons abroad. 


(b) We think such a summons could be issued, and we have heard of 
its being done. It should specify a date on which the defendant is to 
appear, in some such words as “ the Wednesday next following the 
date upon which this summons is served upon you’. This seems to 
comply with the requirement in the Summary Jurisdiction Act, 1848, 
s. 1, that the summons shall require the defendant to appear “at a 
certain time and place.” 


3.—Husband and Wife—Custody of and access to children—Enforce- 
ment of order. 

With regard to P.P. 5 at 116 J.P.N. 785, I am just wondering whether 
the final paragraph of your answer might be a little misleading in that 
you say that the wife’s refusal to grant access . . . might in some 
circumstances be a ground for asking the court to give custody to the 
husband. On the face of it this appears to refer to an application to 
revoke or to vary, but if the original order was made on the application 
of the wife under the Summary Jurisdiction (Separation and Main- 
tenance) Acts, and was not made under the Licensing Act, 1902, or 
upon a ground in subsequent enactments to which reference is made 
to the latter act, there would appear to be no mandate for the variation 
of a custody provision so as to change it in favour of the husband. 
This is borne out by the words of Lord Merriman in Chipperfield v. 
Chipperfield [1952] 1 All E.R. 1360, where the learned President states : 
** the husband wishes to have the order in favour of the wife cancelled so 
far as it relates to custody, so that, in effect, the custody of the child... 
will revert to him, though, of course, under the Summary Jurisdiction 
(Married Women) Acts it is not possible to make a positive order for 
custody in favour of a husband as would be the case if the summons 
were under the Guardianship of Infants Acts.” 

If, therefore, the original order was made in favour of the wife on 
any of the usual grounds together with a custody provision it would 
appear that the most the justices could do by way of variation of the 
latter would be to delete the provision, leaving it to the husband to 
apply for custody under the Guardianship Acts if he so desired. 

Soro. 
Answer. 

Our answer should, of course, be read as meaning that custody 
could be given to the husband by striking out of the order the provision 
giving custody to the wife. It would have been better if we had said 
this in so many words, and we are obliged to our learned correspondent 
for calling attention to the matter. Possibly the husband might like 
to make application under the Guardianship of Infants Acts as the 
best method of defining his rights beyond al! doubt. 


4.—Landlord and Tenant—Rent Restrictions Acts—Sub-letting without 
notice to landlord—Death of tenant. 

We act on behalf of the landlords of a small terrace house subject to 
old control, of which the contractual tenant died about fourteen days 
ago. The standard rent was 10s. 6d. per week, the only evidence 
of the tenancy being the rent book. No mention was made of the 
tenant’s right or otherwise to sub-let but on the flap of the rent book 
was the usual statutory notice whereby the tenant had to give notice 
of sub-letting in writing within fourteen days, stating the figure charged 
for the portion sub-let. Unknown to the landlords the tenant had for 
many months before his death sub-let two rooms of the house at the 
weekly figure of £1. No notice had been given by him to the landlords 
and our clients inform us that if they had had notice of his intention to 
sub-let they would have done all in their power to stop him. On 
going to collect the rent a week ago the rent collector was informed of 
the tenant’s death and ascertained for the first time that sub-tenants 
were in possession. She unfortunately accepted one week's rent from 
the sub-tenant (i.e., 10s. 6d.) but says that she informed the sub-tenant 
that the rent was accepted only as on behalf of the deceased’s estate. 
It is believed that the sub-tenants now intend to claim the protection of 
the Rent Restrictions Act and we should like to know whether or not 
you consider they have such protection and if not what course we 
should take to have them ejected. PEAL. 

Answer. 

Although the tenant committed an offence in not notifying the 
landlord, the sub-letting was lawful. The sub-tenants are, therefore, 
statutory tenants of the part sub-let and possession of the part not 
sub-let only may be recovered. The acceptance of the rent from the 
sub-tenant as described was not an unqualified acceptance of the rent, 
—— opinion, so as to make the sub-tenants statutory tenants of the 
whole. 
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Practice and procedure—No warrant or summons— 


5.— Magistrates 
for prosecution on a charge so 


Who is entitled to conduct case 
brought 

A discussion has recently taken place here as to who is the proper 
person to cross-examine the accused person and the defence witnesses 
in those cases where the accused appears before the court having been 
arrested either with or without a warrant—as opposed to those 
defendants who appear before the court in answer to a summons. 

In nearly all of the latter category of cases, the procedure is governed 
by the Summary Jurisdiction Act, 1848, ss. 12 and 14. The informant, 
whoever he may be, is entitled to conduct his case in person and to 
examine and cross-examine the witnesses (Duncan v. Toms (1887) 
51 J.P. 631), though the fact of a person other than the informant 
having examined the witnesses in support of the prosecution did not 
invalidate a conviction (May v. Beeley (1910) 74 J.P. 111). The basis 
of this procedure seems to be that the informant is the prosecutor. 

Reverting now to the class of case under discussion, I have been 
unable to tind any authority. The answer, presumably, is that in 
this class of case also the prosecutor conducts the case. But who is 
the prosecutor ‘ 

lo divert for a moment, the practice in this police district is for the 
police to hand to the clerk a charge sheet containing particulars of the 
charge. The charge sheet contains a space marked ** Name of Person 
Charging,” in which sometimes a police officer and sometimes a 
private citizen signs his name. (The practice is that in cases where a 
private individual complains that an offence has been committed 
without accusing anyone in particular then a police officer (usually the 
officer arresting) signs the charge sheet ; however, when the private 
person accuses a named person then the police try to persuade the 
to sign the charge sheet, but if unsuccessful in this, then a 
police officer signs.) In cases of arrest with warrant, then usually a 
police officer signs the charge sheet, irrespective of who laid the 
information for the warrant. It is accepted that a charge sheet is a 
purely police document, produced and used for convenience, but in no 
way an official court document. Finally, in most such cases, a C.1.D. 
officer takes charge in fact. 

The prosecutor in any given case must be chosen from one of the 
following (a) the person laying the information for a warrant, 
° the officer making the arrest, (c) the “* person charging,” or (d) the 

“1.D. officer in charge of the case. Other possible prosecutors may 
come to mind in particular cases. In many cases the police instruct a 
to prosecute—even although the “ person charging” is a 
private individual. In far fewer cases the private person shown as the 
* person charging ™ instructs a solicitor himself. 

The only authorities | have been able to find are (1) R. v. Bushell 
(1888) 52 J.P. !36, where it was stated that when a private prosecutor 
is instructing a solicitor to conduct his case, the magistrates’ clerk 
ought not to take upon himself to bind over a policeman or any other 
person to prosecute in an indictable case committed for trial, (2) R. v. 
Brice (1819) 2B & Ald. 606 held that a prosecutor, at the trial, must 
appear by counsel and cannot there conduct the case in person 

As a matter of expediency, the C.1.D. officer in charge of the case is 
the person (apart from a solicitor) most competent to conduct the 
prosecution. One solution, which evades the question, would be to 
permit this officer to suggest to the court questions which might be 
put to the witnesses. However, the matter goes further, for the 
prosecutor is the person liable to pay court fees, and he may in a 
suitable case be ordered to pay costs to a successful accused person. 

By s. 1 of the Costs in Criminal Cases Act, 1952, “ prosecutor ” 
(for the purposes of that Act) includes “ any person who appears to 
the court to be a person at whose instance the prosecution has been 
instituted, or under whose conduct the prosecution is at any time 
carried on.” The need for this definition suggests that the question 
may not be clear in its other applications also. 

I should be glad of your opinion (a) as to who, in a magistrates’ 
is the prosecutor in such circumstances tn (i) indictable cases, on 
trial, (ii) indictable cases dealt with summarily, 
and ()) as to whether the prosecutor or any other 
SAB. 


accuser 


solicitor 


court 

a committal for 

qi) Summary Cases ; 

person may personally conduct the prosecution. 
inswer. 

In a summary case in which a warrant has been granted we think 
that the informant is the person, under the Summary Jurisdiction 
Acts, who may conduct the proceedings either in person or by counsel 
or solicitor 

In a summary case in which no warrant has been granted we think 
the court is entitled to ask, when the case is called. who is bringing the 
proceedings and thereafter to treat that person as the informant as 
above 

In indictable cases, 
they become “ summary ” 
than counsel or solicitor has 
The inference from the Criminal J: 
substituted by the Criminal Justice Act, 


until they 
not 


and are tried summarily, and 
cases, it is clear that anvone other 
iny right to conduct the proceedings. 
wtice Act, 1925. s. 1? (5). as 
1948, sch. 9, is that only 


unless 
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counsel or solicitor can be so heard, and we think this is the safer view 
to act upon. It will be noted that the Indictable Offences Act, 1848, 
s. 17, puts upon the examining justice the duty of taking the statement 
of those who shall know the facts and circumstances of the case. 

When counsel or solicitor appears and states that he is instructed 
by X to conduct the prosecution, then, unless it is a matter in which 
the right to prosecute is restricted by statute, we see no reason to 
question his authority. 


6.—Road Traffic Acts.—1930 Act s. 22 (2)—Report made to police 
Station after accident involving dog—No car then being driven— 
Request then to produce licence and insurance certificate—Failure 
to produce as an offence ? 

I respectfully ask if your opinion given at 96 J.P.N. 144, P.P. 17 has, 
in any way, altered during the course of the intervening years. The 
circumstances of the case I have under review are as follows : 

1. An accident occurred on August 23, 1952, when a motorist ran 
over and killed a dog. The owner of the dog was present and names 
and addresses were not exchanged. 

2. The motorist called at a police station the following day and 
reported the accident within twenty-four hours. 

3. He was unable to produce his driving licence and insurance and 
form HO/RT/1 was issued. 

4. Documents were not produced in the specified time. 

5. When reporting the accident at the police station he did not have 
his car with him, 

According to your answer, in your opinion no offence was com- 
mitted, and it would appear so in the case I have outlined and your 
valued opinion would be appreciated. JEF. 

Answer. 

Ve do not think any offence has been committed. Section 22 (2) 
contains no provision requiring the production of licence or certifi- 
cate. Section 4 (5) and s. 40 (1) relate to a requirement made to a 
person driving a motor vehicle on a road—s. 40 (2) applies only when 
there has been personal injury to another person. 


7.—Road Traffic Acts—No notice of intended prosecution—Conduct of 
accused contributing to failure—Denial by accused of having been 
at place when dangerous driving occurred—No evidence available 
to disprove, and no notice therefore given—Evidence becomes 
available after expiry of the fourteen days. 

A motor lorry recently collided with another which was stationary 
on the grass verge outside a café on a main road, in circumstances 
justifying prosecution of the driver under s. 11 of the Road Traffic 
Act, 1930. The lorry was not identified and did not stop, and two 
hours later a lorry was found by the police outside another café ten 
miles along the same road, showing damage, consistent with its having 
been involved in the collision mentioned. The driver of this lorry 
denied being involved in the collision, but could not account for the 
damage to his vehicle. He admitted passing the scene of the accident, 
and his claim to have been in the café where he was found since before 
the time of the accident was disproved by the café attendant. Despite 
their strong suspicion, the police did not give notice of intended 
prosecution until three weeks later when scientific evidence con- 
clusively identified debris found in this lorry as having come from the 
stationary lorry. The justices dismissed the case on a submission by 
the defence that the prosecution had failed to comply with s. 21, though 
they fined the defendant heavily for failing to stop. 

I shall be grateful for your opinion whether the justices were right, 
and suggest that the matter is covered by proviso (2) ins. 21. J. Car. 
Answer. 

Ve think that whether the conduct of the accused contributed to the 
failure (1930 Act, s. 21 proviso (2)) is a question of fact for the justices 
to determine. We think that on the facts given in the question they 
could have found that in this case his conduct did so contribute. 


8.—Town ont Country Planning Act, 1947, s. 48—New Streets Act. 
1951, s. 10. 

A builder deposits, 
showing buildings to be erected on a street also to be constructed by 
him, the street in question being neither in actual existence nor the 
subject of a declaration under s. 48 of the Town and Country Planning 


in accordance with building byelaws, plans 


Act, 1947. Having regard to the Provisions of s. 1 of the New Street 
Act, 1951, and to the definition of “ private street ” in s. 10 of that 
Act, do the circumstances of the case come within s. 1 (1) of the Act? 
P. Novia. 

Answer. 

No. There is no power to apply the appropriate street works code 
to a street not vet in existence unless there is power in a local Act or 
the street is within s. 48 of the Act of 1947. Unless, therefore, there 
is provision in a local Act the road is not a private street within 
s. 10 of the Act of 1951. 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


ERBYSHIRE MAGISTRATES’ COURTS 
COMMITTEE 


Appointment of Justices’ Clerk 


APPLICATIONS are invited from persons 
qualified in accordance with the Justices of the 
Peace Act, 1949, for appointment of whole- 
time Clerk to the Justices for the Ilkeston Petty 
Sessional Division with an estimated popula- 
tion of 90,000. 

The personal salary will be £1,500, subject to 
review at the discretion of the Committee when 
the National Scale for Justices’ Clerks have 
been agreed. 

The Petty Sessional Division will be subject 
to review by the Committee at a later date. 

The appointment will be superannuable and 
subject to medical examination. 

Applications, stating age, qualifications and 
experience, together with the names of three 
persons to whom reference can be made, must 
be submitted to me by May 29. 

D. G. GILMAN, 
Clerk of the Magistrates’ Courts 
Committee. 
County Offices, 
Derby. 


TAFFORDSHIRE MAGISTRATES’ 
COURTS COMMITTEE 


Appointment of Whole-time Justices’ Clerk 


APPLICATIONS are invited from persons 
qualified in accordance with Section 20 of the 
Justices of the Peace Act, 1949, for the position 
of whole-time Justices’ Clerk to serve the 
Stafford Borough and Stafford, Eccleshall and 
Stone Petty Sessional Divisions, in the County 
of Stafford with a total estimated population 
according to the preliminary census figure of 
1951, of 84,525. 

The salary will be at the rate of £1,300 per 
annum, subject to any increase which might be 
payable arising out of the Award of the Arbitra- 
tion Tribunal which is at present giving 
consideration to the question of the salaries of 
Justices’ Clerks. The appointment will be 
superannuable and subject to three months’ 
notice on either side and the successful 
candidate will be required to pass a medical 
examination. 

It is anticipated that the principal office will 
be established at Stafford and the person 
appointed will be supplied with staff appropriate 
to the appointment and all necessary books, 
stationery and office equipment in connexion 
therewith. An allowance will be paid for 
travelling expenses within the area and 
subsistence. 

Applications, giving full particulars of age, 
qualifications and experience, together with the 
names and addresses of three referees, to be 
received by the ansuignes not later than 
10 a.m. on June 3, 1953. 

The covering envelope should be marked 
“ Application for appointment of whole-time 
Justices’ Clerk.” 

Canvassing will be a disqualification. 

T. H. EVANS, 
Clerk of the Magistrates’ 
Courts Committee. 
County Buildings, 
Stafford. 
May, 1953. 
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County BOROUGH OF DARLINGTON 


Magistrates’ Courts Committee 


Appointment of Second Assistant Clerk 


Applications are invited for the above whole- | 
Applicants must have a | 


time appointment. 
thorough knowledge of the work of a Justices’ 
Clerk’s Office, be capable of taking occasional 
Courts and be competent shorthand-typists. 
The salary will be in accordance with the 
Clerical Division (£470—£515 ~ £15). 
The appointment is superannuable and the 


person appointed will be required to pass a | 


medical examination. 

Applications, stating age, qualifications and 
experience, together with the names and 
addresses of two referees must reach the under- 
signed not later than June 3, 1953. 

K. B. DRENNAN, 
Clerk to the Magistrates’ 
Courts Committee. 
Justices Clerks’ Office. 
10, Houndgate. 
Darlington, 
Co. Durham 





EDGEFIELD RURAL DISTRICT 
COUNCIL 


Clerk and Chief Financial Officer of Council 
APPLICATIONS are invited from Solicitors 
or persons unadmitted who are experienced in 
Local Government Law, 
Finance, for the whole-time appointment of 
Clerk and Chief Financial Officer of the 
Council. 

The terms and conditions of appointment 
will be in accordance with the Recommenda- 
tions of the Joint Negotiating Committee for 
Town Clerks and District Council Clerks 
(population 36,583, commencing salary £1,550 
per annum) and subject to— 

(a) The provisions of the Local Govern- 
ment Superannuation Act, 1937. 

(5) A satisfactory medical examination. 

(c) Three months’ notice on either side. 

Candidates must disclose whether they are 
related to any Member or Senior Officer of the 
Council. 

Applications, giving 
qualifications, experience, past appointments, 
present appointment (stating salary), and 
availability, with names and addresses of three 
responsible persons as_ referees, endorsed 
“Clerk and Chief Financial Officership,” to 
be delivered to the undersigned not later than 
May 28, 1953. 


particulars of age, 


BARBARA SHORE, 
Deputy Clerk to the Council. 
Sedgefield, 
Stockton-on-Tees, 
Co. Durham. 


RACKNELL DEVELOPMENT 
CORPORATION 
(Established under the New Towns Act, 1946) 





Legal Assistant (Unadmitted) 
LEGAL ASSIST, ANT (Unadmitted) with at 
least ten years’ experience in general Legal 
and land acquisition work. Salary £635-£835. 
Housing accommodation available in due 
course. Superannuation schemes. Medical 
examination. Application Forms (returnable 
by June 9, 1953) naming two referees from 
General Manager, Bracknell Development 
Corporation, Farley Hall, Bracknell, Berks. 


Administration and | 





OUNTY OF NORTHAMPTON 
COMBINED PROBATION AREA 


Appointment of full-time Male Probation 
Officer 


Applications are invited for the appointment 
of a full-time male Probation Officer. 
Applicants must be not less than twenty- 


| three and not more than forty years of age 


except in the case of a serving full-time Pro- 


| bation Officer. 


The appointment will be subject to the 
Probation Rules, 1949-52, and the salary and 
conditions of service will be as prescribed by 
those Rules. The successful applicant will be 
required to pass a medical examination. 

Applications, stating age, present position, 
qualifications and experience, together with 
copies of not more than three recent 
testimonials, must reach the undersigned not 
later than June 13, 1953. 

J. ALAN TURNER, 
Secretary to the County 
Probation Committee. 
County Hall. 
icici 


Cov NTY BOROUGH OF BOOTLE 
Appointment of Chief Constable 

The Watch Committee invite applications 
for appointment to the post of Chief Constable. 
Pay on appointment will be £1,350 per annum, 
rising by annual increments of £50, to £1,500 
per annum subject to deductions in accordance 
with the Police Regulations. Uniform Allow- 
ance and housing accommodation will be 
provided. 

Applications endorsed ** Chief Constable,” 
and addressed to the Town Clerk, Town Hall, 
Bootle, must be delivered not later than 
June 15, 1953. 

HAROLD PARTINGTON, 
Town Clerk. 





Co NTY BOROUGH OF DARLINGTON 
Assistant Solicitor 


Applications are invited for the appointment 
of Assistant Solicitor (junior of two) at a salary 
(according to the date of admission) in accord- 
ance with Grade A.P.T. Va-VII of the National 
Joint Council's Scale of Salaries. Applicants 
will be required to have experience in con- 
veyancing and advocacy. Previous experience 
in the office of a local authority not essential. 
No Council housing accommodation is 
available. Applications endorsed * Assistant 
Solicitor,” with the names of two referees, must 
reach the undersigned before noon on June 15, 


1953. 
H. HOPKINS, 
Town Clerk. 


Houndgate, 
Darlington. 





FRANK DEE, 


Incorporated Insurance Broker, 


30, ST. ANNS RD., HARROW 


Tel. : Harrow 1207/3069 


Motor Insurance Schemes approved by 
N.A.P.0. & N.AJ.C.A 














JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, MAY 23, 1953 


Boroucn OF LLANELLY 
Assistant Solicitor 


APPLICATIONS are invited for the above 
appointment at a salary according to experience 
within the National Joint Council's Scales, 
viz., (a) After admission and on first appoint- 
ment A.P.T. V(a)—£625 to £685 per annum. 
(5) After two years’ legal experience from date 
of admission, A.P.T. VII—£710 to £785. 

Candidates should have a knowledge of 
Conveyancing and the preparation of Contracts 
and Agreements but previous Local Govern- 
ment experience is not essential. 

The appointment is subject to the provisions 
of the Local Government Superannuation Act, 
1937; to a medical examination and to one 
month’s notice on either side. 

Applications, giving particulars of age, 
qualifications and experience, together with 
copies of two recent testimonials and endorsed 
“ Assistant Solicitor’’ should reach the 
undersigned not later than June 6, 1953. 

S. SAMUEL, 
Town Clerk. 
Town Hall, 
Llanelly. 
May 19, 1953. 
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| and experience of conveyancing 


MAGISTRATES’ COURTS 
COMMITTEE 


JUSTICES OF THE PEACE ACT, 1949 


APPLICATIONS are invited from Barristers 
or Solicitors qualified in accordance with the 
above Act for the whole-time appointment of 
Clerk to the Justices for the Petty Sessional 
Division of the County Borough. 

The population of the County Borough is 
107,263 and the salary payable will be in 
accordance with the scales to be settled arising 
out of the negotiations now in progress 
concerning Justices Clerks’ salaries. 

Applications, giving particulars of age, 
qualifications and experience, and the names of 


! 


ETROPOLITAN MAGISTRATES’ 
COURTS AREA 


There are vacancies for men and women 
probation officers in the London Probation 
Service. Appointments are made by the 
Secretary of State for the Home Department, 
and are subject to the Probation Rules and 
the Probation Officers (Superannuation) Order, 
1948. The persons appointed may be required 
to serve in any part of the Area, and will be 


| assigned to such courts as the Secretary of 
| State may from time to time decide. 


two persons to whom reference may be made, | 


should be sent to me marked “ Clerkship ” to 
be received not later than June 15, 1953. 
F. STANLEY WARD, 
Clerk to the above Committee. 
Town Hall, 
Ipswich. 





GuRREY COUNTY COUNCIL 
Legal Assistant (Unadmitted) 


Applications are invited for the appointment 
of a Legal Assistant (unadmitted) in the Clerk’s 
Department, on Grade IV A.P.T. (£555 
£15 —£600 per annum), plus London Allowance. 

Applicants must possess a sound knowledge 


practice, but previous Local Government 
experience is not essential. ; 
The appointment will be subject to the 


| provisions of the Local Government Super- 
| annuation Act, 1937, and the general conditions 
| of service of the Council. 


Applications for the appointment, stating 


age, full details of previous employment, 
experience and qualifications (if any) together | 


with the names and addresses of two referees, 
must reach the undersigned not later than 
June 16, 1953. Canvassing will disqualify. 


W. W. RUFF, 


law and | 


Clerk of the Council. | 


County Hall, 
Kingston-upon-Thames. 


| May 13, 1953. 
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This entirely new work is in two 
volumes, one devoted to a thorough 
exposition of the law and the other con- || 
taining a remarkably full collection of | 
forms for individual clauses and complete 
wills. Helpful notes deal with practical | 
considerations and the work is fully | 
indexed. 
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Now Published 


MAGISTERIAL 
PENALTIES AND POWERS 


by 
CECIL GEESON 


of the City Magistrates Courts, 
Newcastle upon Tyne. 





A new guide to Penalties, etc. in 
Magistrates Sessions and Assize 
Courts, published for the N.E. 
Branch, The Magistrates Associ- 
ation, for Magistrates, the Police, 
etc. 
In cloth, 7/6d., by post 8s. 
from 
The Compiler at Ryton Lodge, 
(Dept. M.A.), Wingrove Road, 
Newcastle upon Tyne, 4. 








Application forms may be obtained from 
Probation Division, Home Office, Whitehall, 
London, S.W.1, and should be returned not 
later than June 13, 1953. 
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Ninth Edition 


HAYWARD ana WRIGHT'S 
OFFICE o¢ MAGISTRATE 


By 
JAMES WHITESIDE 


Solicitor, Clerk to the Justices for 

the City and County of the City of 

Exeter. An Editor of Stone’s Justices” 
Manual 


This work is a complete introduction 
to the law which the lay magistrate is 
sworn to administer, presented in non- 
technical language and compact form. 
The new Edition takes account of the 
recent consolidation of magisterial law, 
and the text has been revised through- 
out and in some places re-written so that 
all sections of this well-known work are 
completely up to date. 


Price 17s. 6d. net 
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